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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability 
which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 


the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 
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(No. 11,840) 


In re JOHANNA FARMS, INC. AMA Docket No. M 4-2. Decided 
June 10, 1968. 


Withdrawal of petition—Consent of parties 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER AUTHORIZING WITHDRAWAL 


In this proceeding under section 8c(15)(A) of the Agricul- 


tural Adjustment Act (1933), as reenacted and amended by. the 


Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seqg.), petitioner requested permis- 
sion to withdraw the petition filed herein with prejudice and 


respondent consented thereto. Accordingly, the petition filed in 
this proceeding is hereby considered withdrawn with prejudice. 


(No. 11,841) 


In re MAQUOKETA VALLEY COOPERATIVE CREAMERY and THE 
CEDAR VALLEY COOPERATIVE MILK ASSOCIATION, INC. AMA 
Docket No. M 78-1. Decided June 19, 1968. 


Petition to reconsider—Dismissal 


As the order of February 12, 1968, is supported by the evidence and the law 
applicable thereto, the petition for reconsideration filed by petitioners 
is dismissed. 
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Decision by Thomas J. Flavin, Judicial Officer 


ORDER ON RECONSIDERATION 


In this proceeding under section 8c (15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), an order was issued Febru- 
ary 12, 1968, dismissing the petition filed herein. Petitioners filed 
a petition for reconsideration of the order of February 12, 1968, 
and, on March 4, 1968, such order was stayed pending the out- 
come of the petition for reconsideration. Respondent filed an 
answer to the petition and oral argument thereon was held be- 
fore the Judicial Officer May 20, 1968, in Washington, D. C. 


Petitioners’ basic plea is that their handling of milk for the 
month involved was regulated by the North Central Iowa Order, 
Order No. 78, rather than the St. Louis, Missouri, Order, Order 
No. 62, because of § 1078.61 of the North Central Iowa Order 
(Finding of Fact 7). This section exempts from regulation by 
Order No. 78 plants subject to another Federal order unless 
“|. .a greater volume of fluid milk products is disposed of from 
such plant to retail or wholesale outlets and to: pool plants in the 
North Central Iowa marketing area than in the marketing area 
regulated pursuant to such other order” (emphasis supplied). 
Petitioners contend that the words “in the North Central Iowa 
marketing area” modify only “pool plants” and not also “retail 
or wholesale outlets”, so that the retail or wholesale outlets can 
be located anywhere. Therefore, say petitioners, since their dis- 
positions of milk in the Northern Central Iowa marketing area 
(40 product pounds) plus their dispositions in Texas (2,864,440 
pounds) exceed the disposition subject to the St. Louis Order 
(1,357,210 pounds), petitioners’ handling remained subject to 
the North Central Iowa Order. 


Petitioners’ construction of § 1078.61 is an abstract and 
syntactical one restricted to that part of § 1078 underlined above 
which is wrenched from the rest of the sentence. Such a reading 
of the order language would mean that, to determine which of 
two orders would govern, the test would be the sum of disposi- 
tions to wholesale or retail outlets everywhere (including those 
in the marketing area regulated by the other order) plus dis- 
positions to pool plants in the North Central Iowa marketing 
area compared with dispositions in the marketing area regulated 
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by the other order. Such a standard would not make sense. Both 
the context! and the history of these provisions (Finding of 
Fact 6) show that a simple rule is laid down, namely, that where 
a plant would be subject to two Federal orders because of its 
dispositions of milk under both it shall be regulated by the order 
under which it markets more milk than under the other order. 


We have reexamined petitioners’ other contentions and we con- 
clude that our decision and order of February 12, 1968, are sup- 
ported by the evidence and the law applicable thereto. Accord- 
ingly, the petition for reconsideration is dismissed, the stay order 
of March 4, 1968, is vacated and the order of February 12, 1968, 
is reinstated. 


1. The section uses the terms “wholesale or retail outlets” and “pool plant”. Reference to 
§ 1078.8 of the order gives definitions of “distributing plant” and “supply plant’, the former 
disposing of milk through “wholesale or retail outlets” and the latter to “pool plants’. The 
section then covers two kinds of plants and provides a comparison for each with respect 
to dispositions in the North Central Iowa marketing area and the marketing area regulated 
by the other order. Incidentally, petitioners have not demonstrated that their shipments to 
Texas were to “wholesale or retail outlets”. These apparently were to “plants” or “dis- 
tributing plants” and under a literal reading of the language would be disregarded in making 
the comparison provided for in § 1078.61. 
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(No. 11,842) 


In re SEBASTIAN SCIRPO, d/b/a MIDDLESEX LIVESTOCK AUCTION. 
P&S Docket 3879. Decided June 7, 1968. 


Effective date of suspension 
Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this proceeding under the Packers and Stockyards Act, 1921, 
as amended and supplemented (7 U.S.C. 181 et seq.), an order 
was issued April 16, 1968, in part suspending respondent as a 
registrant under the act for a period of 7 days. On May 31, 1968, 
respondent petitioned to modify such order so as to eliminate his 
suspension as a registrant under the act contained therein or, in 
the alternative, to make such suspension effective during July 
1968. Complainant objected to the deletion of the suspension pro- 
vision of such order but has no objection to respondent’s alternate 
request. In view of the violations found herein the sanction of 
suspension contained in the order of April 16, 1968, is appropri- 
ate. Accordingly, the suspension of respondent as a registrant 
under the act contained in the order of April 16, 1968, shall be- 
come effective July 8, 1968. 
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(No. 11,843) 


In re RAY AUGUSTYN. P&S Docket No. 3997. Decided June 7, 
1968. 


Market agency—Misuse of shippers’ proceeds—Employee purchases— 
Insolyency—Suspension of registration—Consent 


Respondent consented to the issuance of an order requiring him to cease and 
desist from using shippers’ proceeds for unauthorized purposes, failing 
to maintain shippers’ proceeds account properly, issuing insufficient funds 
consignment proceeds checks, failing to pay consignors when due, 
engaging in business under the act while insolvent, permitting employees 
to purchase consigned livestock and issuing untrue or incomplete accounts 
of sale and scale tickets and suspending him as a registrant under the 
act for a period of 60 days and thereafter until no longer insolvent. 


Jerome S. Ducrest for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The Com- 
plaint filed by the Administrator, Packers and Stockyards Ad- 
ministration, on April 25, 1968, charges that respondent’s fi- 
nancial condition does not meet the requirements of the Act and 
that respondent violated various provisions of the Act and regula- 
tions. In an answer filed on May 23, 1968, respondent admits the 
jurisdictional allegations in the Complaint and submits to the 
jurisdiction of the Secretary in the matter, neither admits nor 
denies the remaining allegations, waives oral hearing and the 
report of the Hearing Examiner and, for the purpose of this pro- 
ceeding only, consents to the issuance of a specified order, with 
findings of fact and conclusions based upon the allegations con- 
tained in the Complaint as the findings of fact and conclusions 
of the Secretary, suspending respondent’s registration and re- 
quiring him to cease and desist from the practices complained 
of in the Complaint. Complainant has recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Ray Augustyn, doing business as the Aurora Livestock 
Market, hereinafter referred to as the respondent, is an individual 
with his principal place of business located at Aurora, Nebraska. 
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(b) Respondent is and at all times material herein was: - 


(1) Engaged in the business of conducting and operat- 
ing the Aurora Livestock Market stockyard, Aurora, Nebraska, a 
posted stockyard under the Act, hereinafter referred to as the 
stockyard ; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock, in commerce. 


2. (a) Respondent’s current liabilities, as of September 30, 
1967, exceeded his current assets. As of said date, respondent had 
current liabilities totaling $23,214.07 and current assets totaling 
only $14,835.32, resulting in an excess of current liabilities over 
current assets of $8,378.75. 


(b) Respondent’s current liabilities, as of December 31, 
1967, exceeded his current assets. As of said date, respondent 
had current liabilities totaling $24,314.46 and current assets 
totaling only $14,733.77, resulting in an excess of current liabili- 
ties over current assets of $9,580.69. 


(c) Respondent’s current liabilities presently exceed his 
current assets. 


38. Respondent, at the stockyard, during the period from Sep- 
tember 30 through December 31, 1967, operated as a market 
agency under the Act notwithstanding that during such period 
his current liabilities exceeded his current assets. 


4. Respondent, during the months of September and December 
1967, used funds received as proceeds from the sale, at the stock- 
yard, of livestock consigned to him for sale on a commission basis 
for purposes of his own and purposes other than the payment of 
lawful marketing charges and the remittance of net proceeds to 
shippers, thereby endangering the faithful and prompt account- 
ing therefor and payment of the portions thereof due the owners 
of consignors of livestock, and failed to maintain properly the 
account in the Farmers State Bank, Aurora, Nebraska, in which 
he deposited shippers’ proceeds, hereinafter referred to as the 
custodial account, in that: 


(a) As of September 30, 1967, respondent had a shortage 
in shippers’ proceeds in the amount of $14,674.50. As of said 
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date, respondent had outstanding checks drawn on the custodial 
account in the amount of $14,682.29 and had, to offset said out- 
standing checks, a bank balance of $7.79, resulting in said defi- 
ciency in shippers’ proceeds in the amount of $14,674.50. 


(b) As of December 31, 1967, respondent had a shortage in 
shippers’ proceeds in the amount of $2,211.11. As of said date, 
respondent had outstanding checks drawn on the custodial ac- 
count in the amount of $3,325.22 and had, to offset said outstand- 
ing checks, a bank balance of $1,114.11, resulting in said defi- 
ciency in shippers’ proceeds of $2,211.11. 


5. Respondent, at the stockyard, on or about six dates specified 
in the Complaint and at divers other times during the months of 
November and December 1967, sold livestock consigned to him 
for sale on a commission basis and, in connection with such trans- 
actions, issued to the consignors, in payment of the net proceeds 
from the sale of the livestock, checks drawn on respondent’s cus- 
todial account, which checks, when presented for payment, were 
returned unpaid because of insufficient funds in the custodial 
account. 


6. Respondent, in connection with the transactions described 
in Finding of Fact 5 above, failed to pay the consignors of live- 
stock, when due, the net proceeds received from the sale of their 
livestock, at the stockyard. 


7. (a) Respondent, at the stockyard, on or about nine dates 
specified in the Complaint and in other transactions at divers 
other times during the period from August 1 through November 
30, 1967, permitted Leslie Cornwell and Don Wells, ringmen- 
employees of respondent, to purchase, for their own accounts, 
livestock consigned to respondent for sale on a commission basis. 


(b) Respondent permitted Les Cornwell to make his pur- 
chases of livestock described in Finding of Fact 7 (a) above un- 
der the assumed, fictitious, or otherwise false and incorrect name 
of “Norton” and, in connection with such transactions, prepared 
and issued sales invoices falsely and incorrectly showing the 
said name of Norton as the purchaser of the livestock instead of 
Les Cornwell, copies of which false and incorrect invoices were 
made a part of the accounts and records of respondent. 


8. Respondent, at the stockyard, on or about four dates specifi- 
ed in the Complaint and in other transactions at divers other 
times during the months of October and November 1967, in ac- 


eee 
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counting to consignors for the sale of their livestock, failed to 
transmit or deliver to said consignors full, true, and correct ac- 
counts of such sales in that respondent issued accounts of sale 
which showed mere initials or numbers, or initial-numeral desig- 
nations, as the purchasers of their livestock instead of the full, 
true, and correct names of the purchasers, copies of which in- 
complete and incorrect accounts of sale were made a part of re- 
spondent’s accounts and records. 


9. Respondent, during the months of October, November and 
December 1967, in connection with sales of livestock, at the stock- 
yard, issued scale tickets which did not have the name and ad- 
dress of respondent or the stockyard imprinted on them and which 
did not show the name, signature, or initials of the person weigh- 
ing the livestock and the name of the purchaser of the livestock. 


10. Respondent, during the period from October 1, 1967, 
through January 23, 1968, in connection with his business as a 
market agency, failed to keep accounts, records and memoranda 
which fully and correctly disclosed all transactions involved in 
his business, including a check register. Moreover, respondent 
failed to reconcile his bank accounts to ascertain the condition of 
such accounts. 


CONCLUSIONS 


By reason of the facts alleged in Finding of Fact 2 hereof, 
respondent’s financial condition does not meet the requirements 
of the Act (7 U.S.C. 204) and, by reason of the facts alleged in 
Findings of Fact 3 through 10 hereof, respondent has wilfully 
violated sections 304, 307, 312(a) and 401 of the Act (7 U.S.C. 
205, 208, 213(a), 221) and sections 201.40, 201.41, 201.42, 
201.43(a) and 201.57 of the regulations (9 CFR 201.40, 201.41, 
201.42, 201.43(a), 201.57). 


Inasmuch as respondent has consented that an order be issued 
suspending his registration as a registrant under the Act for a 
period of 60 days and thereafter until he demonstrates that he 
is no longer insolvent and requiring him to cease and desist from 
the practices complained of in the Complaint and complainant 
has recommended that such an order be issued, the order will be 
issued. 
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ORDER 
Respondent shall cease and desist from: 


(1) using funds received as proceeds from the sale, in com- 
merce, of livestock handled on a commission basis for purposes of 


his own and purposes other than payment of lawful marketing 
charges and the remittance of net proceeds to shippers; 


(2) failing to maintain his custodial account for shippers’ pro- 
ceeds in conformity with the provisions of section 201.42 of the 
regulations (9 CFR 201.42) ; 


(3) issuing checks in payment of net proceeds received from 
livestock sold, in commerce, on a commission basis without having 
and maintaining sufficient funds on deposit in the bank upon 


which they are drawn to pay such checks; 


(4) failing to pay consignors, when due, the net proceeds from 
the sale, in commerce, of their livestock; 


(5) operating as a market agency or dealer while his current 
liabilities exceed his current assets; 


(6) permitting ringmen and other employees of respondent 
engaged in the actual conduct of auction sales to purchase live- 
stock out of consignment for any purpose for their own account; 


(7) issuing accounts of sale which fail to show the true and 
correct names of the buyers of consigned livestock; and 


(8) issuing scale tickets which do not have (a) the name and 
address of respondent or the stockyard imprinted on them; (b) 
name, signature or initials of the person weighing the livestock 


and (c) the name of the purchaser of the livestock. 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness as a market agency subject to the Act, including a check 


register, and respondent shall, at reasonable intervals, reconcile 
his custodial and general bank accounts. 

Respondent shall deposit the proceeds from the sale of livestock 
on a commission basis in a separate account designated as “‘Cus- 
todial Account for Shippers’ Proceeds” or by some similar desig- 


nation and shall maintain such account in conformity with the 
provisions of section 201.42 of the regulations (9 CFR 201.42). 
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Respondent is suspended as a registrant under the Act for a 
period of 60 days and thereafter until he demonstrates that he 
is no longer insolvent. When respondent demonstrates that he is 
no longer insolvent, a supplemental order will be issued in this 
proceeding terminating this suspension after the 60-day period. 


This order shall become effective on the sixth day after service 
upon the respondent. Copies hereof shall be served upon the 
parties. 


(No. 11,844) 


WILLIAM J. FISCHER, d/b/a DAKOTA-ILLINOIS CATTLE COMPANY 
v. PAUL HEILSHOV, JR., Owner, HAMPTON AUCTION INC. 
P&S Docket No. 3873. Decided June 10, 1968. 


Jurisdiction—Dealer—Dismissal of complaint 


Where respondent established that at the time of the transaction involved he 
was not engaged in business as a dealer subject to the act, the Secretary 
lacks jurisdiction herein and complaint dismissed. 


P. W. Lanier, Jr., of Lanier, Knox & Shermoen, Fargo, N.D., for complainant. 


James H. Coonley, II, of Coonley & Coonley, Hampton, Iowa, for respond- 
ent. 


Harry Wales, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 


referred to as the “Act”. The proceeding was instituted by a 
formal written complaint filed on April 11, 1967, seeking dam- 
ages in the amount of $1,052.77, allegedly resulting from re- 
spondent’s wrongful rejection of cattle sent to him under an 
order-buying agreement. 

A copy of the complaint and a copy of the investigation report, 
prepared by the Packers and Stockyards Division, (now the 
Packers and Stockyards Administration), United States Depart- 


ment of Agriculture, and filed in this proceeding pursuant to 
section 202.40 of the rules of practice (9 CFR 202.40), were 
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served upon respondent on June 17, 1967. A copy of the in- 


vestigation report was served upon complainant on June 20, 1967. 





























Respondent filed his answer on July 6, 1967, together with a 
request that he be heard orally in regard to the complaint. In the 


answer, respondent alleged that the cattle shipped to him were 
not of the type, grade, or weight ordered by him from com- 
plainant. Respondent further asserts that the Act does not ap- 


ply to him since he is not a stockyard owner, market agency, or 
dealer, or in any other manner or way subject to the Act. | 

An oral hearing was held at Minneapolis, Minnesota, on No- | 
vember 28, 1967. Harry Wales, Office of the General Counsel, f 


United States Department of Agriculture, was the presiding of- 


ficer. Complainant was represented by P. W. Lanier, Jr., At- 
torney, Fargo, North Dakota. Respondent was represented by | 
James E. Coonley II, Attorney, Hampton, Iowa. Both parties 


filed briefs. 


FINDINGS OF FACT i 


1. Complainant is an individual doing business as Dakota- 
Illinois Cattle Company at West Fargo, North Dakota, registered 


as a dealer under the Act. 





2. Respondent is an individual whose address is Hampton, 
Iowa. Respondent farms and feeds livestock, in addition to being 
a general auctioneer of livestock and other goods. 

8. On March 31, 1967, respondent by telephone ordered from 
complainant approximately 60 to 70 head of steers to weigh from 
500 to 650 pounds each, of good to choice quality, at a price of 
21 cents to 23 cents per pound. 

4. On that same day complainant purchased from various sellers 
at the Union Stockyards in West Fargo 40 steers and 27 heifers 


to fill the order given him by respondent. A draft. was drawn by 


complainant on respondent in the amount of $9,614.81, represent- 
ing the purchase price plus commission. 


5. The 40 steers and 27 heifers were loaded into a truck at the 


stockyards at West Fargo and were trucked to respondent at 
Hampton, Iowa, where they arrived the next morning, April 1, 


1967. 







6. After looking at the load of livestock, respondent rejected 
them as not complying with the order he had given complainant. 
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The cattle were then sold on the next business day, Monday, 
April 3, 1967, at the Hampton Auction Sales, operated by Dwayne 
Huntington, for a net return to complainant of $8,886.75. 


7. The cost of transporting the load of cattle from West Fargo, 


North Dakota, to Hampton, Iowa, was $324.71, which was paid 
by complainant. The draft, referred to in Finding of Fact 4, 
was not paid by respondent. 


8. The complaint was filed within 90 days of the alleged cause 


of action. 
CONCLUSIONS 


Respondent has asserted that in connection with this trans- 
action he is not subject to the Act. The record supports his con- 
tention. There is no showing that respondent as an individual 
engaged in the business of a dealer, nor was he ever so registered. 
Although the Hampton Auction Inc., a corporation, has been 


registered under the Act as a market agency and dealer, with 
respondent listed as the sole officer, that registration became in- 
active on April 24, 1967. There is evidence in the record that the 
corporation ceased acting as a dealer or market agency on Febru- 
ary 1, 1967. The lease agreement between Hampton Auction Inc., 
an Iowa corporation, and Dwayne F. and Lois Jean Huntington, 
is evidence that as of February 1, 1967, respondent’s corpora- 
tion leased to Dwayne F. and Lois Jean Huntington the premises 
which respondent had theretofore used in conducting a livestock 
auction sale business. The testimony of respondent, which is sup- 
ported by that of other witnesses, is that after February 1, 1967, 
he no longer conducted a livestock auction business on the leased 
premises. Such a business continued at that location but it was 
conducted by Dwayne Huntington in accordance with his agree- 
ment in the lease. 


Respondent testified that at the time he ordered the steers 
from complainant, his business was that of a general auctioneer 
selling not only livestock on occasion but also household goods 
and other property. He testified further that he was also a 
farmer and that in connection with his farming he was a cattle 
feeder. The steers which he ordered from complainant were to 
be delivered to his farm for feeding purposes. There appears to 


be no evidence to contradict this testimony of respondent. 
A dealer is defined in the Act (7 U.S.C. 201) as a person, not 


a market agency, engaged in the business of buying or selling live- 
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stock in commerce. See Kelley v. U.S., 202 F.2d 838, (10th Cir. 
1953). There is no evidence in the record that at the time of the 
transaction here in issue respondent had made any purchases or 
sales of livestock other than as testified by him for the purpose 
of acquiring cattle to be fed on his farm. This does not make 
him a dealer as that term is used in the Act. 





It is concluded, therefore, that respondent in this transaction 
was not subject to the Act and that the complaint should be dis- 
missed. Accordingly, for purposes of this proceeding it is un- 
necessary to decide whether respondent’s rejection of the live- 

stock was wrongful. 


ORDER 
The complaint is hereby dismissed. 


Copies hereof shall be served upon the parties. 


(No. 11,845) 


In re L. O. BARTON, MAX WHITFORD, C. L. WHITFORD, ROBERT E. 
WHITFORD, HARRELL D. BARTON, d/b/a PARIS LIVESTOCK 
COMMISSION COMPANY. P&S Docket No. 3971. Decided June 

13, 1968. 


Rates and charges—Dismissal 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


On April 25, 1968, the respondents, by their attorney, filed a 
document withdrawing the modifications of the current schedule 
of rates and charges filed on February 2, 1968. Such modifica- 
tions are the subject of the “Complaint, Order of Suspension, and 
Notice of Hearing” issued by the Administrator of the Packers 
and Stockyards Administration, on February 14, 1968. The re- 
spondents also requested that the proceeding in this docket be 
dismissed. 








The Packers and Stockyards Administration, by its attorney, 
filed an answer concurring in the respondents’ request for dis- 
missal of the proceeding. 
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In view of these circumstances, this proceeding is hereby dis- 
missed without prejudice. 


(No. 11,846) 


B. C. QUATTLEBAUM v. ELMER SCHUTT AND TOM REED. P&S Doc- 
ket No. 3834. Decided June 14, 1968. 


Petition for. reconsideration—Dismissal 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER UPON RECONSIDERATION 


In this reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), an order 
was issued on February 13, 1968 in which respondent Reed was 
ordered to pay complainant the sum of $5,182.60 with interest 
from November 1, 1966 until paid. The complaint was dismissed 
as to respondent Schutt. Respondent Reed has filed a petition 
for reconsideration of this order and complainant has filed an 
answer to the petition. Respondent Schutt also filed a response 
to the petition for reconsideration. The order was stayed on 
March 4, 1968 pending the issuance of a further order in this 
proceeding. 


In the Decision and Order issued on February 13 it was found 
inter alia that on October 2, 1966, respondent Schutt viewed 
complainant’s cattle, consisting of approximately 450 head, in- 
cluding cows, calves and 250 steers, and then called respondent 
Reed to describe the steers to him. Reed told Schutt to send them 
to him and authorized Schutt to draw a draft on him in payment 
of the steers at a cost of no more than 23 cents per pound. Schutt 
arranged for the purchase of the steers pursuant to Reed’s in- 
structions. Although it had not been possible to gather all 250 
steers from the pastures, a substantial portion were trucked to a 
sales barn in Searcy, Arkansas to be weighed. Respondent Schutt 
inspected the steers as they were weighed, culled out some as not 
acceptable, and accepted and shipped to Tom Reed 179 steers 
and one heifer. Reed refused to honor the draft or to accept the 
livestock. It was concluded that Schutt had acted as an agent for 
Reed in the transaction and that as principal, Reed was liable 
under the contract. The damages resulting from the unjust re- 
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jection of the goods were determined to be $5,182.60. It was fur- 
ther concluded that respondent Schutt, acting as an agent for 
Reed, was not liable on the contract and the complaint was dis- 
missed as to him. 


In his petition to reconsider, respondent Reed argues, in es- 
sence, that even assuming that there was an agency, complainant 
failed to meet his burden of proof in establishing that he per- 
formed the agreement. It is Reed’s contention that Schutt looked 
at 250 steers, and purchased all these 250 cattle under a contract 
that called for the sale of “up and down” cattle of cross breeds. 
Reed argues that when a buyer purchases on this basis, it is es- 
sential that the entire number of cattle be delivered and that in 
this transaction the balance of 70 head that were not delivered 
could well have brought the level of the entire load up. Respondent 
Reed claims that the Decision and Order failed to consider non- 
performance of contract and made no finding relative to this 
primary issue. 


Respondent Reed’s argument is without merit. It was found in 
the initial decision that Schutt had looked at 450 head of cattle, 
had contracted to buy the 250 head of steers, and that although 
only under 200 of the steers were actually delivered, Schutt re- 
ceived and accepted most of these steers as they were weighed. 
He was then in a position to inspect the animals to determine if 
they did conform to the contract of sale. In fact Schutt culled 
out 13 head as unacceptable. Since Schutt did view each and 
every animal that was shipped to Reed, and, as stated in the 
initial decision, Reed relied on the judgment of his agent Schutt, 
Reed cannot now claim that he did not receive the cattle he had 
agreed to buy. Schutt was acting as Reed’s agent when he re- 
ceived, accepted and shipped the 179 head in issue, as well as 
when he initially negotiated for the sale. 


We have carefully examined the record and have reviewed the 
findings and conclusions relating to complainant’s contention. We 
conclude that no changes in such findings and conclusions should 
be made. Accordingly, the stay order of March 4, 1968 is vacated 
and the Decision and Order of February 13, 1968 is hereby rein- 
stated, except that the reparation awarded therein shall be paid 
within 30 days from the date of this order. 
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(No. 11,847) 


In re ROSEN MEAT PACKING Co., INC. P&S Docket No. 4011. De- 
cided June 19, 1968. 


Packer—Failure to pay—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring it to cease and 
desist from failing to pay when due the full purchase price of livestock 
purchased in commerce. 


Samuel J. Harris for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed by the Packers and Stockyards Administration, United 
States Department of Agriculture, charging that the respondent 
violated certain provisions of the Act and the regulations there- 
under. 


Respondent filed an answer in which it admits the jurisdic- 
tional allegations of the complaint, neither admits nor denies the 
remaining allegations, waives oral hearing and the report of the 
Hearing Examiner, and consents to the issuance of a specified 
order with findings of fact and conclusions, for the purpose of 
this proceeding only, based upon the allegations set forth in the 
complaint. Complainant has recommended that the order con- 
sented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Rosen Meat Packing Co., Inc., hereinafter referred to 
as the respondent, is a corporation with its principal place of 
business located at 2677 E. Vernon Avenue, Los Angeles, Cali- 
fornia 90058. 


(b) Respondent is, and at all times material herein was, 
engaged in the business of buying livestock in commerce for pur- 
poses of slaughter and preparing meat for sale and shipment in 
commerce. 
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(c) Respondent is, and at all times material herein was, a 
packer within the meaning and subject to the provisions of the 
Act. 


2. Respondent, in connection with its operations as a packer, 
on or about the dates and in the transactions set forth below, 
purchased livestock in commerce and failed to pay the purchase 
price of such livestock. 


Date of No. of Purchased Purchase 
Purchase Head At Price 
1967 
December 25 42 Spur Feeding Co. $10,475.66 
Glendale, Arizona 
1968 
January 3 105 Spur Feeding Co. 29,798.60 
Glendale, Arizona 
3 13 - 3,643.63 
4 35 . 10,317.32 
4 87 = 24,452.97 
1967 
December 26 87 Alamo Cattle Feeders, Inc. 23,446.22 
Brawley, California 
26 91 23,455.25 
27 44 ‘i 11,931.01 
27 91 ~ 23,465.13 
28 37 ” 9,560.01 
28 51 3 14,192.15 
1968 
January 1 136 Alamo Cattle Feeders, Inc. 35,562.98 
Brawley, California 
2 9 a 2,292.68 
2 38 es 9,686.28 
3 46 fe 12,028.90 
4 46 si 12,170.15 
4 46 S 11,993.39 
4 43 r 11,792.55 
1967 





December 26 46 Gila Feed Yards 12,160.31 
Gila Bend, Arizona 
26 36 Farmers Investment Co. 9,561.98 
Green Valley, Arizona 
27 36 4 9,460.65 
27 36 a 9,528.79 


28 76 " 20,450.81 


Ie 


98 


65 


81 
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Date of No. of Purchased Purchase 
Purchase Head At Price 
1968 
January 1 36 Farmers Investment Co. 9,710.88 
Green Valley, Arizona 
1 38 " 10,268.20 
2 9 = 2,457.96 
2 29 * 7,951.72 
2 38 s 10,098.40 
1968 
January 1 43 Orita Land & Cattle Co. 10,778.11 
Brawley, California 
2 42 "a 11,476.31 
2 44 ” 11,154.93 
3 43 - 10,984.61 
3 42 ” 11,483.70 
4 44 ” 11,300.37 
CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, it 
is concluded that respondent has engaged in an unfair practice in 
commerce in violation of section 202(a) of the Act (7 U.S.C. 
192(a)) and section 201.43(b) of the regulations (9 CFR 
201.48(b)). Inasmuch as respondent has consented to the is- 
suance of the order set forth below and complainant has recom- 
mended that such order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, representatives, agents, and 
employees, directly or through any corporate or other device in 
connection with respondent’s operations as a packer, shall cease 
and desist from failing to pay, when due, the full purchase price 
of livestock purchased in commerce. 


This order shall become effective on the first day after service 
upon the respondent. 


Copies hereof shall be served upon the parties. 


(No. 11,848) 


CHARLES BENSON v. GENE DARFLER. P&S Docket No. 3906. De- 
cided June 19, 1968. 


Purchase on order—Failure to follow instructions—Damages 
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Where respondent failed to follow instructions to buy livestock on order on 
commission basis, directly from ranchers, complainant entitled to dam- 
ages in amount of the difference between the price paid by respondent 
and price at which initial sellers sold livestock. In absence of proof that 

shrink was excessive, claim therefor is disallowed. 


Charles M. Nelson, Genoa, I))., for complainant. 
Robert B. Bernard, Santa Ana, Cal., for respondent. 
J. Robert Franks, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. In a complaint filed on April 10, 1967, com- 
plainant seeks reparation in the sum of $1,265.56, allegedly the 
damages resulting from respondent’s failure to follow complain- 
ant’s instructions in connection with an order buying transac- 
tion. Specifically, complainant alleges that he instructed respond- 
ent to buy livestock for him on a commission basis “directly from 
the seller” and to weigh the livestock on a scale that “punched 
out” tickets. Complainant alleges that respondent failed to com- 
ply with either of these instructions, purchasing from Patton 
Livestock Company rather than the initial sellers, thereby caus- 
ing complainant to pay a “double commission.” Complainant also 
states that the shrink of the animals upon arrival at complain- 
ant’s place of business was excessive. 


Copies of the complaint and the investigative report, prepared 
by the Packers and Stockyards Division, Consumer and Market- 
ing Service, (now the Packers and Stockyards Administration), 
United States Department of Agriculture and filed in this pro- 
ceeding pursuant to section 202.40 the rules of practice (9 CFR 
202.40), were served upon respondent on August 21, 1967. A copy 
of the investigative report was served upon complainant on 
August 16, 1967. 





Respondent filed an answer dated August 31, 1967, denying 
that he was engaged in the business of an order buyer at the 
time of the transaction, alleging that he located the livestock in 
question as a “friend” and that in no way did he violate or fail 
to follow any instructions given to him by complainant. Respond- 
ent asserts that a shrink of 13.7% on the livestock in issue was 
not excessive. None of the parties requested an oral hearing. 
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Accordingly the proceeding was handled under the “shortened 
procedure” provided for by the rules of practice (9 CFR 202.53, 
202.17). Complainant filed an opening statement with affidavits 
on November 8, 1967. Respondent filed an answering statement 
with affidavits on December 4, 1967 and proposed findings, con- 
clusions and order on January 22, 1968. 


FINDINGS OF FACT 


1. Complainant, Charles Benson, is an individual whose ad- 
dress is Sycamore, Illinois. 


2. Respondent, Gene Darfler, Billings, Montana, is an in- 
dividual who was at all times material herein engaged in the 
business of a market agency buying livestock on a commission 
basis in commerce. 


3. On or about January 15, 1967, complainant called respond- 
ent to ask him to locate cattle for him. The cattle were to range 
in weight from 400 to 600 pounds, were to be purchased directly 
from a ranch or farm and not through an auction market. Re- 
spondent was to avoid the payment of a “double commission” and 
the livestock were to be weighed on “punch weights,” that is, on a 
scale equipped with a type registering beam to punch the weight 
directly on to the scale tickets. Further, respondent was to re- 
ceive one dollar per head commission for the purchase of the 
cattle. 


4, In filling this order for complainant, respondent, on Janu- 
ary 17, 1967, purchased 96 head of calves from Jack W. Patton, 
owner and operator of the Patton Livestock Company, Billings, 
Montana, a registered and bonded dealer and market agency. 
Respondent agreed to a purchase price of $14,128.68 for the 96 
head weighing 45,115 pounds. This amount included the $96.00 
commission to respondent. The price was calculated on the basis 
of $31.25 per hundredweight for 82 head and $39.25 per hundred- 
weight for 14 head which were horned cattle. These 96 head 
had been purchased by Patton from E. L. Grebe and Clyde 
Brewer, Jr., two local ranchers. Patton had paid the ranchers 
$30.00 per hundredweight for the animals, with the exception 
of the horned cattle for which he had paid $29.00 per hundred- 
weight. The cattle were sold to respondent on the same day Pat- 
ton took delivery from the ranchers. 


5. On January 17, 1967, the cattle were shipped from Billings 
by railroad to Illinois. At this time, Patton Livestock Company 
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drew a draft on complainant in the amount of $14,128.68. On the 
same day as shipment respondent sent complainant a letter en- 
closing copies of the draft and bill of sale and stating that it was 


impossible to get punch scale tickets on the livestock. Respondent 


also stated in his letter that “bonded Patton office was netural 


(sic) agent acting on behalf of seller.” 









6. The livestock, upon arrival at destination, suffered a shrink 


in transit of 13.7%. 























7. The complaint was filed within 90 days of the accrual of the 
cause of action. 


CONCLUSIONS 


Respondent claims that his part in this transaction was only as 
an accommodation to a friend and not as a market agency buying 
livestock on a commission. The evidence is much to the contrary. 


Not only did respondent receive a dollar a head commission for 


his services, but all representations made by him would lead com- 


plainant to believe that he was in the business of buying livestock 
on a commission basis. And in fact, the record shows that he did 
so engage in this business during all times material herein. 


It is clear from the facts set forth in the Findings of Fact 


that respondent failed to follow the instructions given to him by 
complainant, and, therefore, violated his duty under the contract 


to purchase. See Van Meter v. Sinnard Comm. Co., 22 A.D. 812 
(1963). Respondent therefore violated the Act, for which repara- 
tion may be awarded. 


The only remaining issue is the extent of damages. Complainant 
claims to have been damaged in the amount of $563.93 as a result 


of respondent’s failure to buy the livestock direct from the ranch- 
ers. This amount is based on the $1.25 per hundredweight in- 
crease in price paid to Patton. Since it is clear from the record 


that respondent could have, and indeed should have, purchased 
the livestock direct from the ranchers at a cost of $1.25 per 


hundredweight less than in fact paid Patton, complainant was 


damaged in this amount and should be compensated for the total 
amount of the $563.93 claimed. 


With respect to complainant’s claim for $701.63, calculated on 


the basis of an excessive shrink of 5%, there is no basis in the 


record to award such an amount. Complainant’s main conten- 
tion appears to be that the scale tickets were not punched out. 
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While this is true, no harm to complainant seems to have re- 
sulted since there is no allegation or proof that the weights on 
such tickets were false. Neither is there proof that the shrink 
was excessive under the circumstances. Therefore, this amount 


of the claim will not be allowed. 


ORDER 
Within 30 days from the date of this order, respondent shall 

pay complainant the sum of $563.93, with interest thereon at 

the rate of 6% per annum from February 1, 1967 until paid. 


Copies hereof shall be served upon the parties. 


(No. 11,849) 


In re HERSHEL FORTENBERRY, d/b/a PRENTISS STOCKYARD. P&S 


Docket No. 3899. Decided June 20, 1968. 


Shippers’ proceeds account—Failure to pay—Insolvency—Cease and 
desist—Bonding requirements—Suspension of registration—Consent 
Respondent consented to the issuance of an order requiring him to cease and 


desist from engaging in business under the act while insolvent, using 


shippers’ proceeds for unauthorized purposes, failing to maintain prop- 
erly the account for shippers’ proceeds, issuing insufficient funds checks 
in payment of livestock purchased or sold on consignment and failing to 


pay when due the full purchase price of livestock purchased and suspend- 


ing him as a registrant under the act until he complies fully with the 
bonding requirements. 


James S. Krzyminski for complainant. 
Clarence R. Scales, of Scales & Scales, Jackson, Miss., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 


et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on September 18, 1967, by the Packers and Stock- 
yards Administration, United States Department of Agriculture, 
charging respondent with violations of the Act and the regula- 
tions thereunder (9 CFR 201.1 et seq.), hereinafter referred to 


as the regulations. 
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Respondent filed an amended answer on May 27, 1968, in which 
respondent admits the jurisdictional allegations of the complaint, 


neither admits nor denies the remaining allegations, waives oral 


hearing and the report of the Hearing Examiner, and consents 
to the issuance of a specified order, with findings and conclusions, 
for the purpose of this proceeding only, based on all the allega- 


tions contained in the complaint. Complainant has recommended 
that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Hershel Fortenberry, hereinafter referred to as the re- 


spondent, is an individual with his principal place of business 
located at Prentiss, Mississippi. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Prentiss Stockyard, Prentiss, Mississippi, a posted stock- 
yard under the Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of selling livestock on a 


commission basis at the stockyard, and buying and selling live- 
stock in commerce for his own account; 


(3) Registered with the Secretary of Agriculture as a 
market agency and dealer to buy and sell livestock in commerce. 


2. Respondent’s current liabilities exceed his current assets. 
As of December 31, 1966, respondent had current liabilities total- 
ing $39,623.68 and current assets totaling $23,669.71, resulting 
in an excess of current liabilities over current assets of $15,953.97. 
As of July 10, 1967, respondent had current liabilities totaling 


$174,123.48 and current assets totaling $68,999.76, resulting in 
an excess of current liabilities over current assets of $105,123.72. 


3. Respondent, during the period from December 31, 1966, to 
July 10, 1967, engaged in the business of a market agency, selling 
livestock on a commission basis, notwithstanding the fact that 
his current liabilities exceeded his current assets. 


a ene 





4. Respondent used funds received from the sale of livestock 
consigned to him for sale at the stockyard on a commission basis 
for purposes of his own and purposes other than the payment of 
lawful marketing charges and the remittance of net proceeds to 
shippers, thereby endangering the faithful and prompt account- 
ing therefor and payment of the portions thereof due the owners 
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or consignors of livestock. As of July 10, 1967, respondent had a 


deficit of $24,928.95 in the custodial account used to pay ship- 
pers’ proceeds. 


5. Respondent, during the months of May and June 1967, in 
connection with his operations as a market agency selling on a 
commission basis, issued checks to consignors totaling $24,928.95, 
which checks were returned unpaid by the bank upon which they 


were drawn because respondent did not have sufficient funds on 
deposit in the custodial account to pay such checks. 


6. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth below, 
purchased livestock in commerce and failed to pay the full pur- 
chase price of such livestock. 


Date of No. of Purchase 
Purchase Head Price Purchased At 
1967 

June 5 40 $3,958.62 Alsbrooks-Guilbeau Stockyards, Inc. 
Baton Rouge, Louisiana 

June 19 20 2,100.70 Alsbrooks-Guilhenu Stockyards, Inc. 
Baton Rouge, Louisiana 

June 20 Unknown 2,800.00 Marcus W,. Peterson 


Monticello, Mississippi 

7. Respondent, in purported payment for the purchase of June 
5, 1967, as set forth in Finding of Fact 6 above, issued a check 
drawn on his custodial account, and in purported payment for 
the purchase of June 20, 1967, as set forth in Finding of Fact 6 
above, issued a check drawn on his own account. These checks 
were returned unpaid by the bank upon which they were drawn 
because respondent did not have sufficient funds on deposit in 
the accounts upon which such checks were drawn. 


8. Based upon his volume of business transacted as a market 
agency during 1966, respondent was required, under the Act and 
the regulations, to increase from $18,000.00 to $26,000.00, the 
amount of the bond or bond equivalent maintained by him to 
secure performance of his market agency obligations. By letters 
dated May 29, 1967, and June 20, 1967, respondent was notified 
of the required increase in his bond coverage. Notwithstanding 
said notices, respondent has continued to engage in the business 
of a market agency, selling livestock in commerce for the account 
of others, without furnishing the required additional bond cover- 
age. 
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CONCLUSIONS 


By reason of the facts alleged in Finding of Fact 2 herein, re- 
spondent’s financial condition does not meet the requirements of 
the Act (7 U.S.C. 204). 


By reason of the facts alleged in Findings of Fact 8, 5 and 7 
herein, respondent has wilfully violated section 312(a) of the 
Act (7 U.S.C. 218(a)). 


By reason of the facts alleged in Finding of Fact 4 herein, re- 
spondent has wilfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208, 218(a)) and sections 201.40, 201.41 and 
201.42(a) of the regulations (9 CFR 201.40, 201.41, 201.42(a)). 


By reason of the facts alleged in Finding of Fact 6 herein, 
respondent has wilfully violated section 312(a) of the Act, supra, 
and section 201.43(b) of the regulations (9 CFR 201.43(b)). 


By reason of the facts alleged in Finding of Fact 8 herein, re- 
spondent has wilfully violated section 312(a) of the Act, supra, 
and sections 201.29 and 201.30 of the regulations (9 CFR 201.29, 
201.30). 


Inasmuch as the complainant has recommended that the order 
consented to by respondent be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: (1) engaging in busi- 
ness individually as a market agency or dealer while his current 
liabilities exceed his current assets; (2) using funds received as 
proceeds from the sale of livestock on a commission basis for 
purposes of his own and purposes other than the payment of law- 
ful marketing charges and the remittance of net proceeds to ship- 
pers; (3) failing to maintain his custodial account for shippers’ 
proceeds in conformity with the provisions of Section 201.42 of 
the regulations (9 CFR 201.42); (4) issuing checks or drafts to 
any person in payment of the net proceeds resulting from the 
sale of consigned livestock in commerce on a commission basis 
without having and maintaining sufficient funds on deposit in 
the bank account upon which they are drawn to pay such checks 
or drafts; (5) issuing checks or drafts in payment for livestock 
purchased in commerce without having and maintaining suf- 
ficient funds on deposit in the bank account upon which they are 
drawn to pay such checks or drafts; (6) failing to pay, when due, 
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the full purchase price of livestock purchased in commerce; (7) 
engaging in business in commerce in any capacity for which bond- 
ing is required under the Act and the regulations without filing 
and maintaining a reasonable bond or its equivalent, as required 
under the Act and the regulations. 


Respondent is suspended individually as a registrant under the 
Act until such time as he files and maintains such reasonable 
bond or its equivalent as required under the Act and the regula- 
tions, and until such time as he demonstrates that he is no longer 
insolvent. 


This order shall become effective on the sixth day after service 
upon the respondent. Copies hereof shall be served upon the 
parties. 


(No. 11,850) 


In re RUSSELL de CORDOVA, WALKER B. PORTER, and MRS. JAMES 
E. Pitts (PEGGY PITTS), d/b/a GROESBECK COMMISSION 
COMPANY. P&S Docket No. 3943. Decided June 21, 1968. 


Shippers’ proceeds—Bond—Cease and desist—Consent 


Respondents consented to the issuance of an order requiring them to cease 
and desist from using shippers’ proceeds for unauthorized purposes, 
failing to maintain properly the account for shippers’ proceeds and 
engaging in business under the act without being bonded therefor. 

James S. Krzyminski for complainant. 

C. T. ‘Tad’ Sanders, Kansas City, Mo., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on December 12, 1967, by the Packers and Stock- 
yards Administration, United States Department of Agriculture, 
charging respondents with violations of the Act and the regula- 
tions thereunder (9 CFR 201.1 et seq.), hereinafter referred to 
as the regulations. 
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Respondents filed an amended answer on June 5, 1968, in which 
they admit the jurisdictional allegations of the complaint, neither 
admit nor deny the remaining allegations, and state that the 
respondents have, subsequent to the issuance of the complaint in 
this proceeding, filed adequate surety bonds as required by the 
Act and the regulations. Respondents waive oral hearing and 
the report of the Hearing Examiner, and consent to the issuance 
of a specified order, with findings of fact and conclusions, for 
the purpose of this proceeding only, based on all the allegations 
contained in the complaint. Complainant has recommended that 
the order consented to by respondents be issued. 




























FINDINGS OF FACT 


1. (a) Russell de Cordova, Walker B. Porter, and Mrs. James 
E. Pitts (Peggy Pitts), hereinafter collectively referred to as the 
respondents, are partners, d/b/a Groesbeck Commission Com- 
pany, with their principal place of business located at Groesbeck, 
Texas. 


(b) Respondents are, and at all times referred to in Find- 
ings of Fact 2 and 3 herein were, engaged in the business of 
conducting and operating the Groesbeck Commission Company 
stockyard, a posted stockyard under the Act, hereinafter referred 
to as the stockyard. 


(c) Respondents Russell de Cordova and Walker B. Porter 
are now, and at all times referred to herein were, engaged in 
the business of selling livestock in commerce on a commission 
basis. 


(d) Respondent Mrs. James E. Pitts (Peggy Pitts) is now, 
and at all times referred to in Findings of Fact 2 and 3 herein 
was, engaged in the business of selling livestock in commerce on a 
commission basis. 


(e) Respondents Russell de Cordova and Walker B. Porter 
are, and at all times material herein were, registered with the 
Secretary of Agriculture as a market agency to buy and sell 
livestock in commerce. 







2. Respondents, during the period from June 20, 1967, to July 
10, 1967, used funds received from the sale, at the stockyard, of 
livestock consigned to them for sale on a commission basis for 
purposes of their own and purposes other than the payment of 
lawful marketing charges and the remittance of net proceeds to 
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shippers, thereby endangering the faithful and prompt account- 
ing therefor and payment of the portions thereof due the owners 
or consignors of livestock. As of July 10, 1967, respondents had a 
deficit of $16,657.92 in funds available to pay shippers’ proceeds. 


3. Respondents, during the period from January 1, 1967, 
through October 31, 1967, regularly and consistently engaged in 
the business of selling livestock at the stockyard on a commis- 
sion basis as a market agency without furnishing and maintain- 
ing a reasonable and acceptable bond, or its equivalent, as re- 
quired by the Act and the regulations. 


4, The surety bond which respondents, Russell de Cordova and 
Walker B. Porter, maintained to secure the performance of their 
market agency obligations under the Act was terminated on 
January 20, 1966. Respondents, Russell de Cordova and Walker 
B. Porter, were notified by letter on or about January 13, 1966, 
of such termination date and were informed that they would 
have to comply with the bonding requirements under the Act and 
the regulations if they continued to engage in the business of a 
market agency. Notwithstanding such notice, respondents, Rus- 
sell de Cordova and Walker B. Porter, have continued to engage 
in the business of selling livestock in commerce, as a market 
agency, without filing and maintaining a reasonable and accept- 
able bond or its equivalent, as required under the Act and the 
regulations. 


CONCLUSIONS 


By reason of the facts alleged in Finding of Fact 2 herein, 
respondents have wilfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208, 218(a)) and sections 201.40, 201.41, and 
201.42(a) of the regulations (9 CFR 201.40, 201.41, 201.42(a)). 


By reason of the facts alleged in Finding of Fact 3 herein, 
respondents have wilfully violated section 312(a) of the Act, 
supra, and sections 201.29 and 201.30 of the regulations (9 CFR 
201.29, 201.30). 


By reason of the facts alleged in Finding of Fact 4 herein, 
respondents, Russell de Cordova and Walker B. Porter, have wil- 


fully violated section 312(a) of the Act, swpra, and sections 
201.29 and 201.30 of the regulations, supra. 


Inasmuch as the complainant has recommended that the order 
consented to by respondents be issued, the order will be issued. 
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ORDER 


Respondents, individually and as partners with each other or 
with other persons, shall cease and desist from: (1) using funds 
received as proceeds from the sale of livestock on a commission 
basis for purposes other than the payment of lawful marketing 
charges and the remittance of net proceeds to shippers; (2) fail- 
ing to maintain their custodial account for shippers’ proceeds in 
conformity with the provisions of section 201.42 of the regula- 
tions (9 CFR 201.42); and (3) engaging in business in com- 
merce in any capacity for which bonding is required under the 
Act and the regulations without filing and maintaining a rea- 
sonable and acceptable bond or its equivalent as required by the 
Act and the regulations thereunder. 


This order shall become effective on the sixth day after service 
upon the respondents. Copies hereof shall be served upon the 
parties. 


(No. 11,851) 


In re UNION STOCK YARDS COMPANY OF OMAHA (LTD.). P&S 
Docket No. 344. Decided June 25, 1968. 


Continuation of rates and charges 


Respondent’s current schedule of rates and charges is continued in effect up 
to and including June 30, 1970. 


Paul M. Donovan for Packers and Stockyards Administration. 
Respondent pro se, 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 
This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seqg.). The respondent is 
now operating under an order issued on June 24, 1966 (25 A.D. 
824), authorizing assessment of the current temporary schedule 


of rates and charges to and including June 30, 1968, which was 
modified without an increase in rates and charges by an order 


issued on July 17, 1967 (26 A.D. 733). 


By a petition filed on May 22, 1968, the respondent requested 
that the current temporary schedule of rates and charges be ex- 
tended to and including June 30, 1970. 
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Prior to the issuance of the order of June 24, 1966, authorizing 
increases in the rates and charges, notice of the petition therefor 
was published in the Federal Register, and, although interested 
persons were afforded an opportunity to indicate a desire to be 
heard in the matter, no interested person notified the Hearing 
Clerk of a desire to be heard. Inasmuch as the present petition 
does not involve an increase of rates and charges lawfully pre- 
scribed by the Secretary or any rates and charges for services 
not heretofore covered by order, it is found that further notice 
and public procedure on this order are unnecessary. 


The Packers and Stockyards Administration, by its attorney, 
filed an answer recommending that the petition be granted. 


Since the parties are agreed, the petition is granted and the 
order of June 24, 1966, as modified, is continued in effect dur- 
ing the life of this order. 

The respondent, which must prepare for and be ready to com- 
ply with this order on its effective date, desires to have it be- 
come effective on July 1, 1968. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 

This order shall become effective on July 1, 1968, and remain 


in effect to and including June 30, 1970, unless modified or ex- 
tended by further order before the latter date. 


Copies hereof shall be served upon the parties. 


(No. 11,852) 


In re POWELL LIVESTOCK, INC. P&S Docket No. 3957. Decided 
June 25, 1968. 


Failure to pay when due—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring it to cease and 
desist from failing to pay when due the full purchase price of livestock 
purchased and issuing insufficient funds checks or drafts in purported 
payment of such livestock. 


James S. Krzyminski for complainant. 
W. Osborne Lee, Jr., of Lee and Lee, Lumberton, N.C., for respondent. 
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Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a Com- 
plaint filed on January 24, 1968, by the Packers and Stockyards 
Administration, United States Department of Agriculture, charg- 
ing respondent with violations of the Act and the regulations 


thereunder (9 CFR 201.1 et seq.), hereinafter referred to as the 
regulations. 

































Respondent filed an amended answer on June 5, 1968 in which 


it admits the jurisdictional allegations of the Complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the is- 
suance of a specified order, with findings and conclusions, for 


the purpose of this proceeding only, based on all the allegations | 
contained in the complaint. Complainant has recommended that | 
the order consented to by respondent be issued. 


FINDINGS OF FACT 


1, (a) Powell Livestock, Inc., hereinafter referred to as the 


respondent, is a corporation with its principal place of business 
located at Rowland, North Carolina. 


(b) Respondent is, and at all times material herein was: 
(1) Engaged in the business of buying and selling live- 
stock in commerce for its own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondent, in connection with its operations as a dealer, on 


or about the dates and in the transactions set forth in paragraph 


II of the Complaint, purchased livestock in commerce, and in 
purported payment therefor issued checks which were returned 
unpaid by the bank upon which they were drawn because re- 


spondent did not have sufficient funds on deposit in the account 
upon which such checks were drawn. 


3. Respondent, in connection with its operations as a dealer, 
on or about the dates and in the transaction set forth in para- 


graph III of the Complaint, purchased livestock in commerce 
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and failed to pay, when due, the full purchase price of such live- 
stock. 


CONCLUSIONS 


By reason of the facts alleged in paragraph 2 herein, respond- 
ent has violated section 312(a) of the Act (7 U.S.C. 213(a)). 


By reason of the facts alleged in paragraph 3 herein, respond- 
ent has violated section 312(a) of the Act and section 201.43 (b) 
of the regulations (9 CFR 201.43(b)). 


Inasmuch as the complainant has recommended that the order 
consented to by respondent be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, in connection 
with respondent’s operations as a dealer, shall cease and desist 
from (1) issuing checks or drafts in payment for livestock pur- 


chased in commerce without having and maintaining sufficient 
funds on deposit in the bank account on which they are drawn to 
pay such checks or drafts; and (2) failing to pay, when due, the 
full purchase price of livestock purchased in commerce. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 11,853) 


In re CHRISTY H. DOONAN. P&S Docket No. 4003. Decided June 
28, 1968. 


Failure to pay—Cease and desist—Insolvency—Suspension of 
registration—Consent 


Respondent is ordered to cease and desist from failing to pay when due for 
livestock purchased in commerce and issuing insufficient funds checks in 
purported payment of such livestock, is ordered to keep adequate records 


and is suspended as a registrant under the act for 90 days and thereafter 
until no longer insolvent. 
Jerome S. Ducrest for complainant. 


Paul E. Rink, of Sinnett, Rink, Coryn & Patton, Rock Island, Ill., for 
respondent. 
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Decision by Thomas J. Flavin, Judicial Officer 







PRELIMINARY STATEMENT 





This is a disciplinary proceeding under the Packers and Stock- 


yards Act, 1921, as amended (7 U.S.C. 181 et seqg.). The Com- 
plaint filed by the Administrator, Packers and Stockyards Ad- 
ministration, on May 15, 1968, charges that respondent’s financial 


condition does not meet the requirements of the Act and that 


respondent violated various provisions of the Act and regulations. 
In an answer filed on June 7, 1968, respondent admits the juris- 
dictional allegations in the Complaint and submits to the juris- 


diction of the Secretary in the matter, neither admits nor denies 


the remaining allegations, waives oral hearing and the report of 
the Hearing Examiner and, for the purpose of this proceeding 
only, consents to the issuance of a specified order with findings 
of fact and conclusions based upon the allegations contained in 
the Complaint as the findings of fact and conclusions of the Sec- 


retary, requiring respondent to cease and desist from the practices 
complained of in the Complaint and suspending respondent’s reg- 
istration. Complainant has recommended that the order consented 


to by respondent be issued. 





















FINDINGS OF FACT 
1. (a) Christy H. Doonan, hereinafter referred to as the re- 
spondent, is an individual with his principal place of business 
located at Reynolds, Illinois. 







(b) Respondent is and at all times material herein was: 


(1) Engaged in the business of buying and selling 
livestock, in commerce, for his own account; and 







(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock, in commerce. 










2. (a) Respondent’s current liabilities, as of March 18, 1968, 
exceeded his current assets. As of said date, respondent had cur- 
rent liabilities totaling $284,283.76 and current assets totaling 


only $50,862.86. 


(b) Respondent’s current liabilities presently exceed his 
current assets. 


8. Respondent, on or about the dates and in the transactions 
listed below and in other transactions at divers other times dur- 
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ing the month of February 1968, purchased livestock, in com- 
merce, and failed to pay for such livestock, as follows: 


Date of No. of Head Person or Firm From Amount of 
Purchase Purchased Which Purchased Purchase 
1968 
February 26 175 Carl A. Anderson Company $54,593.18 
Omaha, Nebraska 
February 26 175 Rock Island Auction Sales, Inc. 51,004.75 
Rock Island, Illinois 
February 26 114 Belle Plaine Livestock Auction, Inc. 34,043.44 
Belle Plaine, Iowa 
February 27 35 Carl A. Anderson Company 11,022.08 
Omaha, Nebraska 
February 28 17 Mercer County Livestock Auction 4,865.25 
Viola, Illinois 
February 29 46 Ben Osborn 14,718.81 


Reynolds, Illinois 


4, Respondent, in connection with the livestock purchase trans- 
actions described in Finding of Fact 3 above, issued checks drawn 
on his account in the National Bank of Aledo, Illinois, in purport- 
ed payment for the livestock, which checks, when presented for 
payment, were returned unpaid because of insufficient funds in 
said account, as follows: 


Date of Payee of Amount of Check 
Check Check Check Number 
1968 

February 27 Carl A. Anderson $54,593.18 2216 
February 29 Ben Osborn 14,718.81 2215 
February 29 Carl A. Anderson Company 11,022.08 2220 
February 29 Belle Plaine Livestock Auction 34,043.44 2222 
March 1 Rock Island Auction 51,004.75 2221 
March 4 Mercer County Livestock 4,865.25 228 


5. Respondent, during the period from January 1 through 
March 20, 1968, in connection with his business as a dealer, fail- 
ed to keep accounts, records and memoranda which fully and 
correctly disclosed all transactions involved in his business in 
that respondent, during said period, did not have (1) a Purchase 
and Sales Journal showing his daily purchases and sales of live- 
stock; (2) a Cash Receipts and Disbursements Journal; and (3) 
a General Ledger of Accounts showing respondent’s assets, liabil- 
ities, income, expenses and items of net worth and respondent 
failed to reconcile regularly his bank accounts. 
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CONCLUSIONS 


By reason of the facts alleged in Finding of Fact 2 hereof, re- 
spondent’s financial condition does not meet the requirements of 
the Act (7 U.S.C. 204) and, by reason of the facts alleged in 
Findings of Fact 3, 4, and 5 hereof, respondent has wilfully 
violated sections 312(a) and 401 of the Act (7 U.S.C. 213(a), 
221) and sections 201.43(b) and 201.46 of the regulations (9 CFR 
201.43(b), and 201.46). 


Inasmuch as respondent has consented that an order be issued 
suspending his registration as a registrant under the Act for a 
period of 90 days and thereafter until he demonstrates that he is 
no longer insolvent and requiring him to cease and desist from 
the practices complained of in the Complaint and complainant has 
recommended that such an order be issued, the order will be is- 
sued. 


ORDER 
Respondent shall cease and desist from: 


1. failing to pay, when due, the full purchase price of livestock 
purchased in commerce; and 


2. issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on de- 
posit in the bank upon which they are drawn to pay such checks. 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness as a dealer subject to the Act including, among other things, 
(1) a Purchase and Sales Journal showing his daily purchases 
and sales of livestock; (2) a Cash Receipts and Disbursements 
Journal; and (3) a General Ledger of accounts showing assets, 
liabilities, income, expenses and net worth; and shall make month- 
ly reconciliations of his bank accounts. 


Respondent is suspended as a registrant under the Act for a 
period of 90 days and thereafter until he demonstrates that he 
is no longer insolvent. When respondent demonstrates that he is 
no longer insolvent, a supplemental order will be issued in this 
proceeding terminating this suspension after the 90-day period. 


This order shall become effective on the sixth day after service 
upon the respondent. Copies hereof shall be served upon the 
parties. 





W & W LIVESTOCK ENTERPRISES, INC. 
Cite as 27 A.D. 729 


(No. 11,854) 


In re W & W LIVESTOCK ENTERPRISES, INC. P&S Docket No. 3980. 
Decided June 26, 1968. 


Failure to pay—Insufficient funds checks—Suspension of 
registration—Consent 


Respondent consented to the issuance of an order requiring it to cease and 
desist from issuing insufficient funds checks in payment of livestock 
purchased in commerce and failing to pay when due the full purchase 
price of such livestock and suspending it as a registrant under the act 
for a period of 7 days. 

Dona Kahn for complainant. 


L. Don Snow, of Mershon, Snow & Knock, Cedar Falls, Iowa, for 
respondent. 
Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


In this disciplinary proceeding under Title III of the Packers 
and Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the Act, a complaint was 
filed on March 6, 1968, alleging that respondent, in connection 
with its dealer purchases, issued “insufficient fund” checks and 
failed to pay, when due, for such purchases. In an answer, filed 
on March 25, 1968, respondent admitted the jurisdictional al- 
legations of the complaint, denied that it had ever failed to pay 
for said livestock purchases when due, and alleged that such pur- 
chases were credit sales and that the checks in issue were pay- 
ments on open account. Respondent further alleged that there 
were no checks drawn for the purchase of livestock which had 
not been subsequently paid. 


An oral hearing was requested in the answer, which was held 
on June 5, 1968 at Waterloo, Iowa, before Jack Bain, Hearing 
Examiner, United States Department of Agriculture. Complain- 
ant was represented by Mrs. Dona Kahn, Office of the General 
Counsel of this Department. Respondent was represented by 
counsel, L. Don Snow, Cedar Falls, Iowa. At the commencement 
of the hearing, counsel for complainant read into the record a 
stipulation in which the respondent, inter alia, waived oral hear- 
ing and the Examiner’s Report, and consented to the issuance of 
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the order set forth below, with findings based on the allega- 
tions of the complaint. Complainant recommended that such an 
order be issued. 


FINDINGS OF FACT 


1. (a) W & W Livestock Enterprises, Inc., hereinafter refer- 
red to as the respondent, is a corporation with its principal place 
of business located on Route 1, LaPorte City, Iowa 50651. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for its own account and of buying livestock in 
commerce on a commission basis; and 


(2) Registered with the Secretary of Agriculture as a 
dealer and market agency to buy and sell livestock in commerce. 


2. Respondent, during the period July 19 through October 9, 
1967, in five transactions, purchased 142 head of livestock in 
commerce, and in purported payment therefor issued checks in 
the aggregate amount of $30,500.52, which were returned unpaid 
by the bank upon which they were drawn because respondent did 
not have sufficient funds on deposit in the account upon which 
such checks were drawn. 


8. Respondent failed to pay, when due, the full purchase price 
of the livestock referred to in Finding of Fact 2 above. 


CONCLUSIONS 


The facts set forth above constitute a wilful violation of sec- 
tion 312(a) of the Act (7 U.S.C. 213(a)) and section 201.43 (b) 
of the regulations (9 CFR 201.43(b) ). 


Settlement has been made by respondent with the respective 
sellers of the livestock in issue. Inasmuch as respondent has con- 
sented to the order set forth below, and complainant has recom- 
mended its issuance, it will be so issued. 


ORDER 


Respondent, its officers, directors, agents and employees, di- 
rectly or through any corporate or other device, in connection 
with respondent’s operations as a market agency or dealer, shall 
cease and desist from: 
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1. Issuing checks in payment for livestock purchased in com- 
merce without maintaining sufficient funds on deposit in the 
bank account upon which they are drawn to pay such checks; and 


2. Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


Respondent is suspended as a registrant under the Act for a 
period of 7 days from and after July 15, 1968. 


This order shall become effective on the sixth day after service 
thereof upon the respondent and copies hereof shall be served 
upon the parties. 


ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 
STAY ORDER—PENDING COURT APPEAL 
(No. 11,855) 


LUFKIN LIVESTOCK EXCHANGE, INC. P&S Docket No. 3860. Stay 
order issued June 3, 1968. 





LIST OF DECISIONS REPORTED 


JUNE 1968 


AGRICULTURE DECISIONS 


Perishable Agricultural Commodities Act, 1930 


ADAMS BROTHERS PRODUCE Co., INC. v. TATUM PRODUCE, 
Inc. PACA Docket No. 2-901. Default 


AUSTIN WHIGHAM PRODUCE v. BuDDY TILLMAN. PACA 
Docket No. 2-913. Default 


BARKLEY, DONALD v. JOE BELSON. PACA Docket No. 
2-670. Consignment—Fiduciary duty—Unauthor- 
ized diversion 


BATTAGLIA FRUIT COMPANY, INC. v. JACK KIRBY PRO- 
pucE Co. PACA Docket No. 2-942. Default 


Bieci, FEwIx A., d/b/a FAB PRoDUCE COMPANY. PACA 
Docket No. 2-850. Failure to pay—Publication of 
facts .... 


Boston TOMATO Co., INC. v. R. I. Tomato Co. PACA 
Docket No. 2-917. Default 


BUSHMAN GROWERS SALES, INC. v. LEO TILLMAN PRO- 
DUCE Co. PACA Docket No. 2-940. Default 


BUSHMAN GROWERS SALES, INC. v. MIDWEST FARMS, 
Inc. PACA Docket No. 2-924. Default 


CALIFORNIA FRUIT EXCHANGE v. JACK KIRBY PRODUCE 
Co. PACA Docket No. 2-930. Default 


CoonEy & KoRSHAK, INC. v. R AND B ONION Co. PACA 
Docket No. 2-703. Second tender 


CRANE, ALBERT.H. v. DAVE WoLKOV. PACA Docket No. 
2-939. Default 


CRUTCHFIELD, ALBIN P. v. Four STATE PRODUCE SERVICE. 
PACA Docket No. 2-867. Default 


CULVER FARMS v. CHARLES P. SWEENEY Co. PACA 
Docket No. 2-579. Novation — Consignment not 
voidable—Time of arrival—Dismissal 


D. M. STEELE & Son, INC. v. QUALITY SEAFOODs, INC. 
PACA Docket No. 2-874. Stay order 


DELAWARE PRODUCE GROWERS, INC. v. RAFAEL MALDON- 
Apo. PACA Docket No. 2-925. Default 


Dovuctass, S. L. v. MUTUAL PRODUCE, INC. PACA 
Docket No. 2-715. Material fact — Inspection re- 
sults—Novation—Consignment voidable 





AGRICULTURE DECISIONS—Cont. 


Perishable Agricultural Commodities Act, 1930—Cont. 


E. L. KeEmMpF & SON v. CERTIFIED GROCERS OF ILLINOIS, 
Inc. PACA Docket No. 2-679. Sale by sample— 
Breach of warranty 


Epwarps, B. D. (Bup) v. C. J. Coon. PACA Docket 
No. 2-914. Default 


FLORIDA PLANTERS, INC. v. A. A. DELORENZO & ASSOCI- 
ATES, INc. PACA Docket No. 2-642. Material fact 
—Delay in transit—Suitable shipping condition 


ForEST CITY-WEINGART PRODUCE Co., THE v. BILL 
ReEcuPERO. PACA Docket No. 2-922. Default 


FRANK FINE COMPANY v. LESTER GUTHRIE Co., INC. 
PACA Doeket No. 2-902. Default 


Furr, R. L. v. PETE PAppAS & Sons, Inc. PACA Docket 
No. 2-585. Dimissal—Settlement 


GRAMMER ORCHARDS v. JACK KIRBY PRODUCE Co. PACA 
Docket No. 2-929. Default 


GRAND MARIE VEGETABLE PRODUCERS COOPERATIVE, INC. 
v. CONTINENTAL FREIGHTWAYS INTERNATIONAL, 
Inc. PACA Docket No. 2-906. Default 


GRASSO Bros. v. INDEPENDENT FRUIT DISTRIBUTORS, INC. 
PACA Docket No. 2-926. Default 


GRIFFIN & BRAND OF MCALLEN, INC. v. JACK KIRBY 
PRODUCE COMPANY. PACA Docket No. 2-915. 
Default ... 


HEIDEMA BrRos., INC. v. LEO TILLMAN PRODUCE Co. 
PACA Docket No. 2-918. Default 


HicH & MIGHTY FARMs, INC. v. CENTRAL SALES CoO., 
Inc. PACA Docket No. 2-885. Default 


J. C. WATSON COMPANY v. REESE SALES COMPANY. 
PACA Docket No. 2-916. Default 


J. F. SANSON & SONS COMPANY, THE v. BILL RECUPERO. 
PACA Docket No. 2-923. Default 


JACK KIRBY PropUCE Co. PACA Docket No. 2-935. 
Failure to pay—Revocation of license—Consent .. 


JOE PHILLIPS, INC. v. H. S. Goopwin. PACA Docket 
No. 2-927. Default 


KosMIN, Harry. PACA Docket No. 2-891. Broker— 
Failure to issue memorandum of sale—Suspension 
of license—Consent 
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(No. 11,856) 


DONALD BARKLEY v. JOE BELSON. PACA Docket No. 2-670. De- 
cided June 4, 1968. 


Consignment—Fiduciary duty—Unauthorized diversion—Market value 


Where contract of consignment established rather than sale as alleged by 
complainant, and respondent breached fiduciary duty by diverting ship- 
ment for sale on price arrival basis outside respondent’s market area 
without principal’s consent, respondent liable on basis of market value 
at original destination less allowable expenses and commission. 


Donald G. Kendall, Bakersfield, Cal., for complainant. 
LeRoy W. Gudgeon, Chicago, Ill., for respondent. 
George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
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A timely complaint was filed in which complainant seeks repara- 
tion of $430.20, against respondent in connection with a trans- 
action in interstate commerce involving one carload of potatoes. 


A copy of the report of investigation prepared by the Depart- 
ment was served on complainant. A copy of the formal complaint 
and a copy of the investigation report were served upon the re- 
spondent. Respondent filed an answer to the formal complaint 
denying liability. Since the amount involved does not exceed 
$1,500, the shortened procedure provided in the rules of practice 
(7 CFR 47.20) is applicable. Pursuant to such procedure, com- 
plainant filed an opening statement, and respondent filed an 
answering statement. Neither party submitted a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Donald Barkley, whose ad- 
dress is P.O. Box 1, Edison, California. 


2. Respondent is an individual, Joe Belson, whose address is_ | 
1425 S. Western Avenue, Chicago, Illinois. At the time of the 
transaction involved herein, respondent was licensed under the 
act. 


3. On or about May 238, 1967, respondent agreed with com- 
plainant to handle on consignment car PFE 47277, then enroute 
to Chicago, containing 48,000 pounds of U.S. 1A Long white 
potatoes, as follows: 200 50-lb. cartons; 327 100-lb. sacks bakers; 
and 53 100-lb. sacks, 6 to 14 oz. Car PFE 47277 arrived in 
Chicago, the evening of May 23, 1967, and notice of arrival was 
given the following day. 


4. On May 27, 1967, respondent diverted car PFE 47277 to 
F. J. Reardon, Inc., Boston, Massachusetts, for sale at price on 
arrival. 


5. F. J. Reardon, Inc., on June 6, 1967, rendered an accounting 
to respondent as follows: 


200 cartons $1.85 $ 370.00 
58 sacks, 6 to 14 oz. $3.75 198.75 
825 10 oz. Bakers $3.65 1,186.25 
$1,755.00 


Freight $1,021.82 
Terminal & labor $19.23 


Net proceeds $ 713.95 





on 
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6. On July 6, 1967, respondent rendered an accounting to com- 
plainant which was identical with Reardon’s accounting above 
with the exception of the addition of an expense of $28.55 demur- 
rage in Chicago, leaving net proceeds of $685.40. Respondent en- 
closed payment with its accounting in the amount of $685.40. 


7. The informal complaint was filed on July 12, 1967, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


It is alleged in the complaint that the potatoes in question were 
sold to respondent on or about May 19, 1967, at a delivered price 
of $4.00 per cwt. and that the potatoes were shipped on the same 
day from California to respondent in Chicago pursuant to the 
terms of the sale. Respondent, however, denies that the oral agree- 
ment between himself and complainant was a sale or that it was 
made on May 19, 1967, and instead maintains that the oral agree- 
ment called for the potatoes to be handled on consignment. In 
the opening statement, complainant’s salesman, Marvin Berry, 
states that he first contacted respondent concerning the shipment 
on May 23, 1967, and that the agreement for the sale of the 
potatoes at a price of $4.00 per cwt., delivered Chicago, was made 
after respondent inspected the potatoes. 


Complainant, as the party alleging a sale of the potatoes, has 
the burden of proving by a preponderance of the evidence that 
such an agreement took place. In view of respondent’s denial and 
the conflicting evidence concerning the negotiations and subse- 
quent actions, we conclude that complainant has failed to sustain 
his burden of proving that the transaction was a sale. 


Viewing the record as a whole, we conclude that the evidence 
is sufficient to establish that the potatoes were consigned to re- 
spondent in Chicago. However, respondent did not sell the potatoes 
in Chicago, but instead shipped them to Boston on a price ar- 
rival basis. It is well settled that a commission merchant may not 


sell consigned produce outside the market area where he is located 
without the permission of the consignor. In re Mandell, Spector, 
Rudolph Co., 24 A.D. 651 (1965); Mann v. W. C. Crenshaw & 
Co., Inc., 1638 S.E. 375, 386 (Va. 1932); Bare v. Richman & 
Samuels, Inc. of New York, 140 P. 2d 895 (C.A. Cal. 1943). See 
also section 46.29 of the regulations (7 CFR 46.29). Respondent 


alleges that he obtained the requisite permission before sending 
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the potatoes to Boston. As the party alleging this fact respondent 
has the burden of proving that such permission was obtained. 
From the evidence before us we conclude that respondent has not 
met his burden of proving that he had complainant’s prior per- 


mission to send the potatoes to Boston for sale by F. J. Reardon, 


Inc. Since the shipment of the potatoes to Boston was without 
authority, reparation must be governed by the market price in 
Chicago. Therefore complainant’s damages would be the differ- 


ence between the net amount that should have been realized 


from a sale at Chicago and the amount respondent has paid com- 
plainant. 


The Market News Reports disclose sales of U.S. 1A California 
Long Whites in carlot quantities in Chicago on May 26 and May 
27, 1967, at $4.00 per cwt. The market price of $4.00 per cwt. 
would have resulted in gross proceeds in Chicago of $1920. 
Freight and other properly allowable expenses, including a com- 


mission of $50 which we deem to be reasonable for a carlot sale, 


and demurrage in Chicago of $28.55, amounted to $882.95, which 
would have resulted in net proceeds of $1,037.05. Of this amount 
respondent has already paid $685.40, leaving a balance due of 


$351.65. Respondent’s failure to pay this amount is a violation of 


section 2 of the act. Reparation should be awarded from respond- 
ent to complainant in the amount of $351.65, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $351.65, with interest thereon 


at the rate of 6 pereent per annum from June 1, 1967, until paid. 


Copies hereof shall be served upon the parties. 


(No. 11,857) 


In re HARRY KOSMIN. PACA Docket No. 2-891. Decided June 7, 
1968. 


Broker—Failure to issue memorandum of sale—Suspension of 
license—Consent 


Respondent as a broker negotiated numerous contracts for the purchase and 
sale of perishable agricultural commodities in interstate commerce on 




























HARRY KOSMIN 
Cite as 27 A.D. 738 


739 


behalf of buyers but failed to issue confirmations or memoranda of sale 
in violation of the act, for which violations respondent consented to the 
issuance of an order suspending his license under the act for a period 
of 15 days. 

Thomas J. Donnelly for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed on May 22, 1968, by the Director, 
Fruit and Vegetable Division, Consumer and Marketing Service, 
United States Department of Agriculture. It is alleged in the 
complaint that respondent, as a broker, negotiated numerous con- 
tracts for the purchase and sale of perishable agricultural com- 
modities in interstate commerce on behalf of buyers, but failed 


to prepare and deliver properly executed confirmations or mem- 
oranda of sale, in violation of the Act and the regulations issued 
pursuant thereto. 


On May 31, 1968, respondent filed an answer, admitting all of 
the allegations of the complaint, waiving oral hearing, waiving 
the provisions of Section 10 of the Act which requires 10 days’ 
notice before an order may take effect, waiving the preparation 
of a Hearing Examiner’s report and the filing of exceptions there- 
to, waiving oral argument before the Secretary, and consenting 
to the issuance of an order suspending the license of the respond- 
ent, effective July 10, 1968, if possible, for a period of 15 days. 
Complainant has consented to and recommended the issuance of 
such an order. 


FINDINGS OF FACT 


1. Respondent is an individual, Harry Kosmin, doing business 
at 7258 Spruce Street, Upper Darby, Pennsylvania, 19082. Pur- 
suant to the licensing provisions of the Act, license No. 203807 
was issued to respondent on March 6, 1964. This license has been 
renewed annually and is presently in effect. 


2. During the period June 1967, through February 1968, re- 


spondent, while acting in the capacity of a broker, negotiated 


the purchase in interstate commerce of approximately 24,500 
packages of perishable agricultural commodities on behalf of 2 
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buyers located in New Jersey from sellers in Philadelphia, Penn- 
sylvania, but failed to prepare in writing, and deliver promptly, 
to all parties, properly executed confirmations or memoranda of 
sale, setting forth correctly all the essential details of the agree- 
ments between the parties involved in the transactions. 





8. At various times respondent, by notice in writing, was af- 
forded the opportunity to demonstrate or achieve compliance with 
all lawful requirements relating to the transactions set forth in 
Finding of Fact 2. Respondent failed to do so. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respond- 
ent has willfully, repeatedly and flagrantly violated Section 2 of 
the Act (7 U.S.C. 499b) and Section 46.28 of the regulations is- 
sued pursuant thereto (7 CFR 46.28), and has willfully and re- 
peatedly violated Section 9 of the Act (7 U.S.C. 499i) and Sec- 
tion 46.14 of the regulations pursuant thereto (7 CFR 46.14). 


Respondent has consented to the issuance of an order suspend- 
ing his license for a period of 15 days, commencing July 10, 1968, 
and complainant has indicated approval of such a suspension. An 
order to that effect should be issued. 


ORDER 


Effective July 10, 1968, respondent’s license issued under the 
Act is suspended for a period of 15 days. 


Copies hereof shall be served upon the parties. 


(No. 11,858) 


In re ENOCH MARELLA. PACA Docket No. 2-890. Decided June 7, 
1968. 


Broker—Failure to issue memorandum of sale—Suspension of 
license—Consent 


Respondent as a broker negotiated numerous contracts for the purchase and 
sale of perishable agricultural commodities in interstate commerce on 
behalf of buyers but failed to issue confirmations or memoranda of sale 

in violation of the act, for which violations respondent consented to the 
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issuance of an order suspending his license under the act for a period 
of 15 days. 


Thomas J. Donnelly for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed on May 22, 1968, by the Director, 
Fruit and Vegetable Division, Consumer and Marketing Service, 
United States Department of Agriculture. It is alleged in the 
complaint that respondent, as a broker, negotiated numerous con- 
tracts for the purchase and sale of perishable agricultural com- 
modities in interstate commerce on behalf of buyers, but failed to 
prepare and deliver properly executed confirmations or mem- 
oranda of sale, in violation of the Act and the regulations issued 
pursuant thereto. 


On May 31, 1968, respondent filed an answer, admitting all of 
the allegations of the complaint, waiving oral hearing, waiving 
the provisions of Section 10 of the Act which requires 10 days’ 
notice before an order may take effect, waiving the preparation 
of a Hearing Examiner’s report and the filing of exceptions 
thereto, waiving oral argument before the Secretary, and con- 
senting to the issuance of an order suspending the license of the 
respondent, effective July 3, 1968, if possible, for a period of 15 
days. Complainant has consented to and recommended the is- 
suance of such an order. 


FINDINGS OF FACT 


1. Respondent is an individual, Enoch Marella, doing business 
at 1113 West Valleybrook Road, Cherry Hill, New Jersey, 08034. 
Pursuant to the licensing provisions of the Act, license No. 171446 
was issued to respondent on June 28, 1957. This license has been 
renewed annually and is presently in effect. 


2. During the period January 1, 1967, through April 1968, re- 
spondent, while acting in the capacity of a broker, negotiated the 
purchase in interstate commerce of approximately 60,000 pack- 
ages of perishable agricultural commodities on behalf of 5 buyers 
located in Maryland, New Jersey and Pennsylvania from sellers 
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in Philadelphia, Pennsylvania, but failed to prepare in writing, 
and deliver promptly, to all parties, properly executed confirma- 
tions or memoranda of sale, setting forth correctly all the es- 
sential details of the agreements between the parties involved in 
the transactions. 


38. At various times respondent, by notice in writing, was af- 
forded the opportunity to demonstrate or achieve compliance with 
all lawful requirements relating to the transactions set forth in 
Finding of Fact 2. Respondent failed to do so. 


CONCLUSIONS 


ent has willfully, repeatedly and flagrantly violated Section 2 of 
the Act (7 U.S.C. 499b) and Section 46.28 of the regulations is- 
sued pursuant thereto (7 CFR 46.28), and has willfully and re- 
peatedly violated Section 9 of the Act (7 U.S.C. 499i) and Sec- 
tion 46.14 of the regulations pursuant thereto (7 CFR 46.14). 


Respondent has consented to the issuance of an order suspend- 
ing his license for a period of 15 days, commencing July 3, 1968, 
and complainant has indicated approval of such a suspension. An 
order to that effect should be issued. 


By reason of the facts set forth in Finding of Fact 2, respond- 


ORDER 


Effective July 3, 1968, respondent’s license issued under the 
Act is suspended for a period of 15 days. 


Copies hereof shall be served upon the parties. 
(No. 11,859) 


In re SAMUEL MILLER. PACA Docket No. 2-888. Decided June 7, 
1968. 


Broker—Failure to issue memorandum of sale—Suspension of 
license—Consent 





Respondent as a broker negotiated numerous contracts for the purchase and 
sale of perishable agricultural commodities in interstate commerce on 
behalf of buyers but failed to issue confirmations or memoranda of sale 

in violation of the act, for which violations respondent consented to the 

issuance of an order suspending his license under the act for a period 
of 15 days. 


nd- 
68, 
An 


the 


and 
» on 
sale 

the 
riod 


SAMUEL MILLER 743 
Cite as 27 A.D. 742 


Thomas J. Donnelly for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed on May 22, 1968, by the Director, 
Fruit and Vegetable Division, Consumer and Marketing Service, 
United States Department of Agriculture. It is alleged in the com- 
plaint that respondent, as a broker, negotiated numerous con- 
tracts for the purchase and sale of perishable agricultural com- 
modities in interstate commerce on behalf of buyers, but failed 
to prepare and deliver properly executed confirmations or mem- 
oranda of sale, in violation of the Act and the regulations issued 
pursuant thereto. 


On May 31, 1968, respondent filed an answer, admitting all of 
the allegations of the complaint, waiving oral hearing, waiving 
the provisions of Section 10 of the Act which requires 10 days’ 
notice before an order may take effect, waiving the preparation 
of a Hearing Examiner’s report and the filing of exceptions 
thereto, waiving oral argument before the Secretary, and con- 
senting to the issuance of an order suspending the license of the 
respondent, effective August 5, 1968, if possible, for a period of 
15 days. Complainant has consented to and recommended the is- 
suance of such an order. 


FINDINGS OF FACT 


1. Respondent is an individual, Samuel Miller, doing business 
at 989 E. Mt. Pleasant Avenue, Philadelphia, Pennsylvania, 
19150. Pursuant to the licensing provisions of the Act, license 
No. 179513 was issued to respondent on January 7, 1959. This 
license has been renewed annually and is presently in effect. 


2. During the period January 1, 1967, through April 1968, 
respondent, while acting in the capacity of a broker, negotiated 
the purchase in interstate commerce of approximately 96,000 
packages of perishable agricultural commodities on behalf of 11 
buyers located in the New Jersey and Pennsylvania areas from 
sellers in Philadelphia, Pennsylvania, but failed to prepare in 
writing, and deliver promptly, to all parties, properly executed 
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confirmations or memoranda of sale, setting forth correctly all 
the essential details of the agreements between the parties in- 
volved in the transactions. 


8. At various times respondent, by notice in writing, was af- 
forded the opportunity to demonstrate or achieve compliance with 
all lawful requirements relating to the transactions set forth in 
Finding of Fact 2. Respondent failed to do so. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respond- 
ent has willfully, repeatedly and flagrantly violated Section 2 of 
the Act (7 U.S.C. 499b) and Section 46.28 of the regulations is- 
sued pursuant thereto (7 CFR 46.28), and has willfully and re- 
peatedly violated Section 9 of the Act (7 U.S.C. 499i) and Sec- 
tion 46.14 of the regulations pursuant thereto (7 CFR 46.14). 


Respondent has consented to the issuance of an order suspend- 
ing his license for a period of 15 days, commencing August 5, 
1968, and complainant has indicated approval of such a suspen- 
sion. An order to that effect should be issued. 


ORDER 


Effective August 5, 1968, respondent’s license issued under the 
Act is suspended for a period of 15 days. 


Copies hereof shall be served upon the parties. 


(No. 11,860) 


In re SCHALLER & GUSSMAN. PACA Docket No. 2-887. Decided 
June 7, 1968. 


Broker—Failure to issue memorandum of sale—Suspension of 
license—Consent 


Respondent as a broker negotiated numerous contracts for the purchase and 
sale of perishable agricultural commodities in interstate commerce on 
behalf of buyers but failed to issue confirmations or memoranda of sale 
in violation of the act, for which violations respondent consented to the 
issuance of an order suspending his license under the act for a period 


of 15 days. 


Thomas J. Donnelly for complainant. 
Respondent pro se. 
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Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed on May 22, 1968, by the Director, 
Fruit and Vegetable Division, Consumer and Marketing Service, 
United States Department of Agriculture. It is alleged in the 
complaint that respondent, as a broker, negotiated numerous con- 
tracts for the purchase and sale of perishable agricultural com- 
modities in interstate commerce on behalf of buyers, but failed 
to prepare and deliver properly executed confirmations or mem- 
oranda of sale, in violation of the Act and the regulations issued 
pursuant thereto. 


On May 31, 1968, respondent filed an answer, admitting all of 
the allegations of the complaint, waiving oral hearing, waiving 
the provisions of Section 10 of the Act which requires 10 days’ 
notice before an order may take effect, waiving the preparation 
of a Hearing Examiner’s report and the filing of exceptions 
thereto, waiving oral argument before the Secretary, and consent- 
ing to the issuance of an order suspending the license of the re- 
spondent, effective June 19, 1968, if possible, for a period of 15 
days. Complainant has consented to and recommended the is- 
suance of such an order. 


FINDINGS OF FACT 


1. Respondent is a partnership composed of Julius Schaller 
and Max Louis Gussman, doing business as Schaller & Gussman, 
whose address is 252 Produce Building, 3301 South Galloway 
Street, Philadelphia, Pennsylvania. Pursuant to the licensing pro- 
visions of the Act, license No. 661843 was issued to respondent 
on January 25, 1966. This license has been renewed annually 
and is presently in effect. 


2. During the period September 1967, through April 1968, re- 
spondent, while acting in the capacity of a broker, negotiated the 
purchase in interstate commerce of approximately 128,000 pack- 
ages of perishable agricultural commodities on behalf of 19 buy- 
ers located in New York, New Jersey, Virginia and Pennsylvania 
areas from sellers in Philadelphia, Pennsylvania, but failed to 
prepare in writing, and deliver promptly, to all parties, properly 
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executed confirmations or memoranda of sale, setting forth cor- 
rectly all the essential details of the agreements between the 
parties involved in the transactions. 


8. At various times respondent, by notice in writing, was 
afforded the opportunity to demonstrate or achieve compliance 


with all lawful requirements relating to the transactions set forth 
in Finding of Fact 2. Respondent failed to do so. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respond- 
ent has willfully, repeatedly and flagrantly violated Section 2 of 
the Act (7 U.S.C. 499b) and Section 46.28 of the regulations 
issued pursuant thereto (7 CFR 46.28), and has willfully and 
repeatedly violated Section 9 of the Act (7 U.S.C. 499i) and Sec- 
tion 46.14 of the regulations pursuant thereto (7 CFR 46.14). 


Respondent has consented to the issuance of an order suspend- 
ing its license for a period of 15 days, commencing June 19, 1968, 
and complainant has indicated approval of such a suspension. An 


order to that effect should be issued. 


ORDER 


Effective June 19, 1968, respondent’s license issued under the 
Act is suspended for a period of 15 days. 


Copies hereof shall be served upon the parties. 


(No. 11,861) 


In re WILLIAM SCHLANGER, d/b/a J. SCHLANGER & Sons. PACA 
Docket No. 2-889. Decided June 7, 1968. 


Broker—Failure to issue memorandum of sale—Suspension of 
license—Consent 


Respondent as a broker negotiated numerous contracts for the purchase and 
sale of perishable agricultural commodities in interstate commerce on 
behalf of buyers but failed to issue confirmations or memoranda of sale 
in violation of the act, for which violations respondent consented to the 
issuance of an order suspending his license under the act for a period 


of 15 days. 


Thomas J. Donnelly for complainant. 
Respondent pro se. 
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Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed on May 22, 1968, by the Director, 
Fruit and Vegetable Division, Consumer and Marketing Service, 
United States Department of Agriculture. It is alleged in the com- 
plaint that respondent, as a broker, negotiated numerous con- 
tracts for the purchase and sale of perishable agricultural com- 
modities in interstate commerce on behalf of buyers, but failed to 
prepare and deliver properly executed confirmations or mem- 


oranda of sale, in violation of the Act and the regulations issued 
pursuant thereto. 


On May 31, 1968, respondent filed an answer, admitting all 
of the allegations of the complaint, waiving oral hearing, waiving 
the provisions of Section 10 of the Act which requires 10 days’ 
notice before an order may take effect, waiving the preparation 
of a Hearing Examiner’s report and the filing of exceptions there- 
to, waiving oral argument before the Secretary, and consenting 


to the issuance of an order suspending the license of the respond- 
ent, effective July 15, 1968, if possible, for a period of 15 days. 


Complainant has consented to and recommended the issuance of 
such an order. 


FINDINGS OF FACT 


1. Respondent is an individual, William Schlanger, doing busi- 
ness as J. Schlanger & Sons at Delaware and Jackson Street, 
Philadelphia, Pennsylvania. Pursuant to the licensing provisions 
of the Act, license No. 201303 was issued to respondent on July 


8, 1963. This license has been renewed annually and is presently 
in effect. 


2. During the period January 1, 1967, through April 1968, re- 
spondent, while acting in the capacity of a broker, negotiated the 
purchase in interstate commerce of approximately 136,000 pack- 
ages of perishable agricultural commodities on behalf of 10 buy- 
ers located in New Jersey from sellers in Philadelphia, Pennsyl- 
vania, but failed to prepare in writing, and deliver promptly, to 
all parties, properly executed confirmations or memoranda of 


sale, setting forth correctly all the essential details of the agree- 
ments between the parties involved in the transactions. 
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3, At various times respondent, by notice in writing, was af- 


forded the opportunity to demonstrate or achieve compliance with 
all lawful requirements relating to the transactions set forth in 
Finding of Fact 2. Respondent failed to do so. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respond- 
ent has willfully, repeatedly and flagrantly violated Section 2 of 


the Act (7 U.S.C. 499b) and Section 46.28 of the regulations is- 


sued pursuant thereto (7 CFR 46.28), and has willfully and re- 


peatedly violated Section 9 of the Act (7 U.S.C. 499i) and Section 
46.14 of the regulations pursuant thereto (7 CFR 46.14). 


Respondent has consented to the issuance of an order suspend- 


ing his license for a period of 15 days, commencing July 15, 
1968, and complainant has indicated approval of such a suspen- 
sion. An order to that effect should be issued. 


ORDER 


Effective July 15, 1968, respondent’s license issued under the 
Act is suspended for a period of 15 days. 


Copies hereof shall be served upon the parties. 


(No. 11,862) 


In re AARON M. SPECTOR. PACA Docket No. 2-892. Decided June 
7, 1968. 


Broker—Failure to issue memorandum of sale—Suspension of 
license—Consent 


Respondent as a broker negotiated numerous contracts for the purchase and 
sale of perishable agricultural commodities in interstate commerce on 
behalf of buyers but failed to issue confirmations or memoranda of sale 
in violation of the act, for which violations respondent consented to the 
issuance of an order suspending his license under the act for a period 


of 15 days. 


Thomas J. Donnelly for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a ef seq.), 
instituted by a complaint filed on May 22, 1968, by the Director, 


Fruit and Vegetable Division, Consumer and Marketing Service, 


United States Department of Agriculture. It is alleged in the com- 
plaint that respondent, as a broker, negotiated numerous con- 
tracts for the purchase and sale of perishable agricultural com- 


modities in interstate commerce on behalf of buyers, but failed 


to prepare and deliver properly executed confirmations or mem- 
oranda of sale, in violation of the Act and the regulations issued 
pursuant thereto. 


On May 31, 1968, respondent filed an answer, admitting all of 


the allegations of the complaint, waiving oral hearing, waiving 
the provisions of Section 10 of the Act which requires 10 days’ 
notice before an order may take effect, waiving the preparation 


of a Hearing Examiner’s report and the filing of exceptions 


thereto, waiving oral argument before the Secretary, and consent- 
ing to the issuance of an order suspending the license of the re- 
spondent, effective July 22, 1968, if possible, for a period of 15 


days. Complainant has consented to and recommended the is- 
suance of such an order. 


FINDINGS OF FACT 


1. Respondent is an individual, Aaron M. Spector, doing busi- 


ness at 1919 Chestnut Street, Philadelphia, Pennsylvania, 19103. 
Pursuant to the licensing provisions of the Act, license No. 146923 
was issued to respondent on August 4, 1953. This license has been 


renewed annually and is presently in effect. 


2. During the period January 1, 1967, through April 1968, re- 
spondent, while acting in the capacity of a broker, negotiated the 
purchase in interstate commerce of approximately 170,000 pack- 
ages of perishable agricultural commodities on behalf of 3 buy- 
ers located in New Jersey and Pennsylvania from sellers in Phil- 
adelphia, Pennsylvania, but failed to prepare in writing, and de- 
liver promptly, to all parties, properly executed confirmations or 
memoranda of sale, setting forth correctly all the essential de- 
tails of the agreements between the parties involved in the trans- 
actions. 


8. At various times respondent, by notice in writing, was af- 
forded the opportunity to demonstrate or achieve compliance 
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with all lawful requirements relating to the transactions set 


forth in Finding of Fact 2. Respondent failed to do so. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respond- 
ent has willfully, repeatedly and flagrantly violated Section 2 of 


the Act (7 U.S.C. 499b) and Section 46.28 of the regulations is- 
sued pursuant thereto (7 CFR 46.28), and has willfully and re- 


peatedly violated Section 9 of the Act (7 U.S.C. 499i) and Sec- 
tion 46.14 of the regulations pursuant thereto (7 CFR 46.14). 
Respondent has consented to the issuance of an order suspend- 
ing his license for a period of 15 days, commencing July 22, 
1968, and complainant has indicated approval of such a suspen- 
sion. An order to that effect should be issued. 
ORDER 


Effective July 22, 1968, respondent’s license issued under the 
Act is suspended for a period of 15 days. 


Copies hereof shall be served upon the parties. 


(No. 11,863) 


STAR MARKET Co., INC. v. ADMIRAL PACKING COMPANY. PACA 
Docket No. 2-778. Decided June 11, 1968. 


Delay in transit—Refrigeration breakdown—Liability 


Where complainant accepted shipment of lettuce delayed in transit because 
of refrigeration breakdown, suitable shipping condition warranty not 
applicable where purchaser did not establish that defect in lettuce not 
caused or aggravated by delay and complainant liable for balance owing 
on purchase price. 


Frank V. Charles, Waltham, Mass., for complainant. 
John R. Catlin, Western Growers Asso., Los Angeles, Cal., for respond- 
ent. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
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A timely complaint was filed in which complainant seeks an 
award of reparation in the sum of $508.05 against respondent in 


connection with a transaction involving a trailerload of lettuce 
in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. Respondent, by way of 
counterclaim, requests an award of $1,499 against complainant, 
with the alleged cause of action arising out of the same trans- 
action as did the complaint. 


Since the amount claimed as damages, either in the complaint 
or in the counterclaim, does not exceed $1,500, the shortened pro- 
cedure provided in section 47.20 of the rules of practice, 7 CFR 
47.20, is applicable. Pursuant to this procedure, complainant filed 
an opening statement, respondent filed an answering statement, 
and complainant filed a statement in reply. Neither party filed a 
brief. 


FINDINGS OF FACT 


1. Complainant, Star Market Co., Inc., is a corporation whose 
address is P. O. Box 293, Cambridge, Massachusetts. At the time 
of the transaction involved herein, complainant was licensed un- 


der the act. 


2. Respondent, Admiral Packing Company, is a corporation 
whose address is P. O. Box 1089, Salinas, California. At the time 
of the transaction involved herein, respondent was licensed under 
the act. 


8. On March 17, 1967, in the course of interstate commerce, 
respondent sold to complainant 792 cartons of “Admiral Brand” 
lettuce, 2-dozen size, then contained in trailer SFTZ 504056 in 
Glendale, Arizona, at an agreed price of $2.50 per carton, plus 
20¢ per carton cooling charges, or a total contract price of 
$2,138.40, f.0.b. Glendale, Arizona. The sale was negotiated by a 
broker, Topco Associates, Inc., of Glendale, Arizona, which issued 
a Memorandum of Purchase and Sale on the date of sale. 


4. On March 17, 1967, and pursuant to the contract set forth 
above, respondent billed trailer SFTZ 504056, loaded “piggyback” 
on flat car TTX 152441, out of Glendale, Arizona, to complainant 
at contract destination, Boston, Massachusetts. Enroute to Bos- 
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ton, the refrigeration unit on trailer SFTZ 504056 was found to 
be functioning improperly. The shipment subsequently was de- 
layed some 45 hours enroute to destination, while repairs were 
made to the refrigeration unit on trailer SFTZ 504056. The ship- 
ment then continued on to Boston, where it arrived on Saturday, 
March 25, at 7:30 a.m., and was placed at 9:00 a.m. on that date. 


5. The lettuce involved herein was located at complainant’s 
warehouse in Watertown, Massachusetts, when it was federally 
inspected at 9:15 a.m. on March 28, 1967, upon the application 
of complainant. The results of that inspection, in relevant part, 
are as follows: 


“Temperature of product: Doorway: Top 37° F. Bottom 
36° F. 


“Quality: ... Grade defects average 7% excessive wrapper 
leaves and broken midribs. 


“Condition: Heads or portions of heads not affected by con- 
dition defects are fresh and crisp. Wrapper leaves: No de- 
cay. Head leaves: Range from 8 to 12 heads per carton, aver- 
age 34% damage by reddish brown discoloration affecting 
midribs. No decay. 


“Grade: Meets quality requirements but fails to grade U.S. 
No. 1, 91% hard or firm only account condition. 


“Remarks: Inspection and certificate restricted to product 
in upper 5 layers of 5 stacks nearest rear door.” 


6. Complainant accepted the subject lettuce and, after protest- 
ing its condition to respondent, disposed of the trailerload through 
Nathan Warren & Sons of Boston for net proceeds of $261.95, 
which it remitted to respondent. 


7. The formal complaint was filed on October 25, 1967, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant, the purchaser of the trailerload of lettuce in- 
volved herein, seeks to recover damages from respondent-seller on 
the ground that the lettuce failed to meet the requirements of the 
contract between the parties. Respondent denies that it breached 
the contract and contends that it is entitled to the full f.o.b. con- 
tract price of $2,138.40, less payment received from complainant 
in the sum of $261.95, or $1,876.45. In its counterclaim, however, 
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respondent seeks an award of reparation in the lesser sum of 
$1,499. 


Complainant’s acceptance of the subject lettuce is not disputed. 
Accordingly, having accepted the lettuce, complainant is liable to 
respondent for the agreed purchase price thereof, less provable 
damages sustained by complainant as the result of any breach of 
contract on the part of respondent, and less the payment made by 
complainant to respondent in connection with this transaction. 
B. G. Anderson Co., Inc. v. Comunale, 25 A.D. 228 (1966). 


Complainant, in substance, takes the position that the war- 
ranty of suitable shipping condition was breached by respondent, 
in that respondent failed to deliver lettuce meeting the good de- 
livery standards for lettuce set forth in section 46.44 of the regula- 
tions (7 CFR 46.44).! As proof of the alleged breach by respond- 
ent, complainant relies upon the results of the Federal inspection 
made of the lettuce at Watertown on March 28, 1967, which show, 
as to condition, an average of 34% damage by reddish brown 
discoloration affecting midribs. Respondent contends, however, 
that the warranty is inapplicable in this case, since the delay en- 
route, plus the malfunction of the refrigeration equipment in 
trailer SFTZ 504056 during this time, constituted abnormal trans- 
portation service and conditions. Complainant, while not deny- 
ing that the shipment was delayed or that the refrigeration equip- 
ment failed to properly function, contends that these circum- 
stances did not contribute to the defects of condition found in 
the load at Watertown. Complainant therefore urges the applica- 
tion of the warranty of suitable shipping condition to this trailer- 
load of lettuce. 


It is quite obvious, from the undisputed facts before us, that 
the subject lettuce was handled under abnormal transportation 
service and conditions between shipping point and contract des- 
tination. However, this does not mean that the warranty of suita- 


1. The good delivery standards for lettuce, 7 CFR 46.44, as applicable to the warranty of 
suitable shipping condition, provide in relevant part as follows: 

“Unless otherwise agreed to between the contracting parties ‘Good Delivery’ in con- 

nection with f.o.b. contracts of purchase and sale means that the commodity meets 

the requirements of the contract at time of loading or sale and, if the shipment is 

handled under normal transportation service and conditions, will meet the following ad- 

ditional requirements on delivery at the contract destination: 

(a) Lettuce: (1) * * * 

(2) If the contract does not specify a U.S. grade or percentage of con- 
dition defects, the lettuce at destination may contain a maximum of 15 percent, by 
count, of the heads in any lot which are damaged by condition defects, including thereon 
not more than 9 percent serious damage of which not more than 5 percent may be 
decay affecting any portion of the head exclusive of wrapping leaves. . .” 
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ble shipping condition is automatically voided or rendered inap- 
plicable by this circumstance. On the contrary, where the ab- 
normality of the transportation service and conditions did not 
cause or aggravate the damage complained of, we have held that 
the warranty applied. Anonymous, 12 A.D. 694 (1953) ; Anony- 
mous, 10 A.D. 190 (1951). However, the burden of proving such 
application, by a preponderance of the evidence, falls upon com- 
plainant as the moving party. 


The principal evidence submitted by complainant in support 
of this burden of proof is a letter of May 8, 1967, addressed to 
complainant’s representative on the letterhead of the Agricultural 
Research Service, Market Pathology Investigations, Belle Mead, 
New Jersey, which appears in the record as Exhibit No. 5a to 
the Department’s report of investigation. In this letter it is said, 
in relevant part, that in the writer’s opinion the subject lettuce 
would have had defects totaling more than 15% “had it arrived 
on March 25, 1967’; that this statement is based upon the high 
percentage of rib discoloration revealed upon inspection at des- 
tination; and that “Rib discoloration originates in the field and 
does not make much progress in storage. It is commonly observed 
in the spring.” 


The letter to which we refer and upon which complainant relies 
is unsigned, so that the identity of the writer is not revealed. 
Furthermore, while the letter seems to be in response to questions 
put to the writer, a copy of such questions has not been put in 
evidence in this case. We, therefore, have no means of knowing 
the premise upon which the answers were based, or whether they 
were responsive to the questions, or whether the writer of the 
letter had available to him all the pertinent facts relative to this 
transaction. Under these circumstances, the letter has little proba- 
tive value. 


* Complainant further urges the conclusion that transit condi- 
tions play no part in the condition defects found in this load, 
however, by averring in its statement in reply that carriers 
acknowledge no liability for damage of this nature. As proof of 
this statement it offers in evidence a copy of a letter dated August 
1, 1967, addressed to complainant’s representative by the Boston 
and Maine Railroad’s freight claim agent, who states therein, in 
part, that “. . . internal discoloration (is) not a carrier responsi- 
bility.” We do not doubt that this quoted statement sets forth 
the policy of the named carrier as to claims for internal discolora- 





HARRY KOSMIN 755 
Cite as 27 A.D. 755 


tion in lettuce. However, the policy of this carrier in dealing with 
its claims is not necessarily probative of the fact that delays in 
transit, coupled with a lack of proper refrigeration service during 
this period, has no effect on the development and/or progress of 
rib discoloration. 


In considering the evidence before us, we hesitate to find that 
the rib discoloration occurring in this shipment was not caused 
or materially aggravated by the delay in transit and the break- 
down of refrigeration services which occurred herein. As we have 
said, complainant has the burden of proof in this respect, as a 
prerequisite to the application of the warranty of suitable ship- 
ping condition to this carload of lettuce. We conclude that com- 
plainant has failed to sustain this burden, and to establish the 
application of the warranty to this case. In view of this con- 
clusion, no question of breach of warranty by respondent arises, 
and no cause of action is left to complainant. Accordingly, the 
complaint should be dismissed. 


The total of the f.o.b. contract price is $2,138.40, of which com- 
plainant has paid respondent $261.95, leaving a balance due from 
the contract price of $1,876.45. Complainant’s failure to pay this 
sum to respondent is in violation of section 2 of the act, for which 
reparation should be awarded. In this connection, we have prev- 
iously mentioned that respondent in its counterclaim has elected 
to limit its request for reparation to $1,499. Accordingly, its 
award should be limited to this sum, with interest. 


ORDER 


The complaint is dismissed. 


Within 30 days from the date of this order, complainant shall 
pay to respondent, as reparation, $1,499, with interest thereon 
at the rate of 6 percent per annum from May 1, 1967, until paid. 


Copies of this order shall be served upon the parties. 


(No. 11,864) 


In re HARRY KOSMIN. PACA Docket No. 2-891. Decided June 19, 
1968. 


Suspension effective July 8, 1968 


Decision by Thomas J. Flavin, Judicial Officer 
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SUPPLEMENTAL ORDER 


In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U.S.C. 499a et seq.), an order was 
issued June 7, 1968, suspending respondent’s license under the 
act for a period of 15 days, effective July 10, 1968. On June 17, 
1968, respondent requested that the suspension of his license con- 
tained in the order of June 7, 1968, be made effective July 8, 1968, 
and complainant does not object to such request. Accordingly, the 
suspension of respondent’s license under the act for a period of 15 
days contained in the order of June 7, 1968 shall become effective 
July 8, 1968. 


(No. 11,865) 


VALLEY VIEW FARMS, INC. v. EASTERN POTATO DEALERS, INC. 
PACA Docket No. 2-737. Decided June 20, 1968. 


Delivered sale—Acceptance at contract detination—Liability 


In delivered sale, rather than f.o.b. transaction as alleged by respondent, 
where respondent accepted truckload of potatoes at contract destination 
and shipped the produce to San Juan, Puerto Rico, respondent liable 
for balance owing on contract price. Although complainant issued in- 
correct bill of lading as to consignee which it later corrected, com- 
plainant not responsible for delay in delivery to consignee in San Juan. 

Complainant pro se. 

Irving Kahn, Riverhead, N. Y., for respondent. 
George S. Whitten,.Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 


tion against respondent in the amount of $400 in connection with 
a shipment of potatoes in interstate commerce. 


A copy of the formal complaint, together with a copy of the 
Department’s report of investigation, was served upon respond- 
ent. Respondent filed an answer to the complaint denying liabil- 
ity. Respondent also filed a counterclaim alleging breach of con- 
tract and asking for an award of $1,171.40. 
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Since the amount involved in either the complaint or counter- 
claim does not exceed $1500, the shortened procedure provided 
in the rules of practice (7 CFR 47.20) is applicable. Pursuant to 
such procedure, the parties were given an opportunity to submit 
additional evidence in support of their respective positions by 
means of verified opening and answering statements. Neither 
party submitted any additional evidence and neither filed a brief. 


FINDINGS OF FACT 


1. Complainant, Valley View Farms, Inc., is a corporation 
whose address is P. O. Box 427, Fort Fairfield, Maine. At the time 
of the transaction involved herein, complainant was licensed un- 
der the act. 


2. Respondent, Eastern Potato Dealers, Inc., is a corporation 
whose address is P. O. Box 395, Aquebogue, New York. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 

38. On or about July 14, 1967, contemplating shipment in inter- 


state commerce, complainant sold to respondent 400 100-pound 
bags of U.S. No. 1, Russet potatoes at an agreed price of $2.50 


per cwt., for a total invoice price of $1,000, delivered Port 
Newark, New Jersey. It was further agreed that complainant 


would ship the potatoes by truck to Pan American Import Co., 
I.T.O. Line Shed 153, Port Newark, New Jersey. 


4. This contract between the parties was negotiated by Pope 
& Mooers, Inc., a broker located at Jersey City, New Jersey. The 
broker prepared a memorandum of sale correctly setting forth 
the terms of the contract and sent copies to each party. 


5. On July 14, 1967, complainant shipped 400 100-pound sacks 
of potatoes by truck from loading point in the State of Maine to 


“San Quan Distributors, Sea-Land Service, Port Elizabeth, New 
Jersey,” instead of to the Pan American Import Co. at Port 
Newark, New Jersey. The bill of lading was prepared by com- 
plainant or someone on its behalf. 

6. On July 17, 1967, the potatoes arrived at Port Newark, 
New Jersey and on July 19, 1967, were shipped by Sea-Land 
Service, Inc., on the S.S. Detroit Voyage to San Juan, Puerto 
Rico. 


7. On July 21, 1967, complainant notified Sea-Land Service, 
Inc., by letter and telegram that the bill of lading was in error 
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and the consignee was Pan American Import Co. instead of San 
Quan Distributors. 

8. The S.S. Detroit Voyage docked in San Juan, Puerto Rico, 
on July 22, 1967, where the potatoes were unloaded. The potatoes 
remained on the dock for three days before being claimed by 
Pan American Import Co. 

9. A Federal condition inspection, requested by Pan American 
Import Co., was made on July 26, 1967, of the 400 bags of pota- 
toes at Sea-Land Shed D. The inspection certificate shows the 
temperature of the potatoes to be 86° and their condition as 
“Stock is mostly firm, soft rot ranges from 8 to 36%, average 
22% slimy soft rot in all stages, mostly advanced.” 

10, Respondent paid complainant $600, leaving a balance of 
$400 still due on the invoice price. 


11. The formal complaint was filed on October 10, 1967, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


Complainant alleged that on or about July 14, 1967, it sold to 
respondent 400 100-pound bags of U.S. No. 1, Russet potatoes 


at $2.50 per cwt., delivered Port Newark, New Jersey, for a total 


invoice price of $1,000; that shipment of said potatoes was made 
on July 14, 1967; and that said potatoes were accepted by re- 
spondent at Port Newark. Complainant further alleged that re- 
spondent has paid complainant $600 on said sale and still owes 


$400, which respondent refuses to pay complainant. 


Respondent denied the material allegations of the complaint. It 
alleged that the purchase was made “F.O.B. Port of Newark, 


New Jersey with the contract destination San Juan, Puerto Rico;” 


that the potatoes were abnormally deteriorated on arrival at San 


Juan; and that respondent sustained damages of $1,171.40 Al- 
though not expressly so stated by respondent, it seems to be its 
position that complainant breached the warranty of suitable ship- 


ping condition which is implicit in an f.o.b. sale. 


The evidence establishes that the contract between the parties 
was negotiated by a broker; that the broker prepared a memo- 
randum of sale and sent copies thereof to the parties; and that 


the parties received such copies and made no objection to the 
terms set forth therein. The memorandum which represented the 
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broker’s understanding of the terms agreed upon by the parties 
shows the agreed basis of sale to be delivered Newark, New 
Jersey, as contended by complainant. We conclude that the agreed 
basis of sale was delivered Newark, New Jersey. The warranty 
of suitable shipping condition does not apply to a delivered sale. 
There is no evidence that the potatoes failed to meet contract re- 
quirements at Newark. 


Respondent also refers in its answer to the mistake made by 
complainant in the bill of lading as to the consignee. During the 


investigation of the informal complaint, respondent contended 
that this mistake resulted in the potatoes remaining unclaimed on 


the dock in San Juan for three days and that at least part of the 
loss sustained was due to such error. 


It is not clear from the evidence, including the letter received 


from Sea-Land Service, Inc., whether the potatoes were shipped 
from Port Newark or Port Elizabeth. We have found that they 
were delivered to and shipped from Port Newark, as alleged by 
complainant, although this matter is not too material. What is 


important is that they were received by respondent or someone 
on its behalf at the port and were ordered shipped to San Juan, 


Puerto Rico. It is not clear to us what the truck bill of lading 
has to do with the subsequent shipment to San Juan since it seems 


obvious that a new bill of lading had to be issued by Sea-Land 
Service, Inc., for the voyage to San Juan. A copy of such bill of 
lading was not submitted in evidence. But even assuming that 
the bill of lading issued by complainant had some bearing on the 
subsequent delivery in San Juan, the fact remains that com- 


plainant notified the carrier, which was respondent’s agent, of 


the mistake as to the consignee prior to the arrival of the ship in 
San Juan. It is not clear whether the delay in delivery in San 
Juan was due to failure of the carrier to give prompt notice of 


arrival to the proper consignee or failure of such consignee to 
claim the shipment promptly after receipt of notice of arrival. 


Since respondent accepted the potatoes and has failed to show 
that the loss claimed resulted from any breach on complainant’s 


part, it is liable to complainant for the balance of the purchase 
price. 


Respondent’s failure to pay complainant the balance of the in- 
voice price, $400, is in violation of section 2 of the act. Repara- 


tion should be awarded complainant in that amount, with inter- 
est, and the counterclaim should be dismissed. 
















PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 27 A.D. 760 


760 





ORDER 


Within 30 days from the date of this order, respondent shall 


pay to complainant, as reparation, $400, with interest thereon at 
the rate of 6 percent per annum from August 1, 1967, until paid. 





Respondent’s counterclaim is dismissed. 


Copies hereof shall be served upon the parties. 


(No. 11,866) 


NORTHWEST ARKANSAS PRODUCE COMPANY, INC. v. THE 
CREASEY COMPANY. PACA Docket No. 2-717. Decided June 


20, 1968. 


Protection agreement—Immature melons—Late dumping 


Where complainant breached contract by shipping “green” watermelons and 
agreed to give respondent protection thereon, respondent entitled to 
damages on melons returned by its customers as immature, as evidenced 
by credit slips. The fact that respondent dumped some of the melons 9 
days after arrival does not establish that they failed to meet contract 
requirements or were immature at time of delivery and respondent 


liable for purchase price thereof less the aforementioned damages. 


Complainant and respondent pro se. 
George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $1,123.65 in connection 
with a shipment of watermelons in interstate commerce. 


A copy of the formal complaint, together with a copy of the 
Department’s report of investigation, was served upon respond- 
ent. A copy of the report of investigation was also served upon 


complainant. Respondent filed an answer to the complaint deny- 
ing liability. 

Since the amount involved in this proceeding does not exceed 
$1500, the shortened procedure provided in the rules of practice 
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(7 CFR 47.20) is applicable. Pursuant to such procedure, the 
parties were given an opportunity to submit additional evidence 
in support of their respective positions by means of verified open- 


ing and answering statements. Neither party submitted any ad- 
ditional evidence and neither filed a brief. 


FINDINGS OF FACT 


1. Complainant, Northwest Arkansas Produce Company, Inc., 
is a corporation whose address is P. O. Box 229, Springdale, 


Arkansas. 


2. Respondent, The Creasey Company, is a corporation whose 
address is P. O. Box 4185 Station A, Evansville, Indiana. At the 
time of the transaction involved herein, respondent was licensed 


under the act. 
8. On or about the 14th day of July 1967, in the course of inter- 


state commerce, complainant by oral contract sold to the respond- 
ent one truckload of watermelons, consisting of 40,860 pounds, at 


the agreed price of $2.75 per cwt. delivered, for a total invoice 
price of $1,123.65. 


4. The contract between the parties was negotiated by Stoops 
and Wilson Brokerage Co., a broker. 


5. On July 15, 1967, the truckload of watermelons was loaded 


by complainant in Augusta, Arkansas, and delivered on July 17, 
1967, in Evansville, Indiana, to respondent. 


6. Prior to acceptance respondent notified the broker that the 
shipment contained “green” or immature watermelons. 


7. Complainant agreed to give respondent protection on “‘green” 
melons, whereupon respondent accepted the shipment. 


8. On July 26, 1967, respondent obtained a Federal inspection 
of approximately 37,000 pounds of the melons which disclosed, 
as to condition: “practically all stock seriously damaged by 


Anthracnose, including from 16 to 40 percent, average 25 per- 
cent Anthracnose Rot mostly in early, many advanced stages.” 

9. On July 26, 1967, respondent dumped 30,690 pounds of the 
melons on order of the City Health authorities. 


10. Respondent has not paid complainant the purchase price 
of the watermelons, or any part thereof. 
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11. A formal complaint was filed on November 29, 1967, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


Respondent accepted the watermelons by unloading them at its 
place of business. By such acceptance, respondent became liable 
for the agreed purchase price, less the provable damages sustain- 
ed by respondent as a result of any breach of contract by com- 
plainant. The burden of proving by a preponderance of the evi- 
dence such breach and the resulting damages rests upon respond- 
ent. H. Schnell & Co. v. Joe Murez Co., Inc., 26 A.D. 288; Hirn 
v. Big Mo Brokerage, 26 A.D. 88. 


Respondent contends that complainant breached the contract 
by shipping “green” or immature watermelons. It has submitted 
evidence of two inspections by its employees that there was a 
large percentage of “green” watermelons in this shipment at the 
time of delivery. Bill Buckman and Leon Wilson, employees of 
respondent, examined 25 to 30 watermelons, upon arrival of the 
shipment by truck, and stated that from “80 to 90 percent” in one 
instance, and “60 to 90 percent” in another, were “green” melons. 
We conclude, therefore, that complainant breached the contract 
by shipping “green” watermelons to respondent. When respond- 
ent complained, the complainant agreed to protect respondent 
against “green” watermelons. 


There is no showing with any certainty as to the amount of 
“green” watermelons in this transaction. The total of 149 melons 
appears to have been returned to respondent by its buyers as 
being “green” watermelons. Credit slips were introduced into 
evidence to prove this fact. The fact that respondent dumped 
30,690 pounds of the watermelons nine days after arrival due 
to decay does not establish that such watermelons failed to meet 
contract requirements at the time of delivery. Nor does it estab- 
lish that this portion of the shipment consisted of “green” or 
immature melons. 


We conclude that respondent has sustained its burden of proof 
as to damages to the extent of 149 watermelons. We, therefore, 
conclude that complainant is entitled to the contract price of the 
40,860 pounds of watermelons shipped to respondent, less the 
8,278 pounds (149 melons at 22 pounds each) of immature water- 
melons which failed to meet contract requirements. The invoice 
price was $1,123.65, less $90.15 damages for immature water- 
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melons, leaves $1,033.50 still due and owing to complainant. 
Respondent’s failure to pay complainant $1,033.50 is in violation 
of section 2 of the act. Complainant should be awarded repara- 
tion in this amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,033.50, with interest there- 
on at the rate of 6 percent per annum from August 1, 1967, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 11,867) 


MAX FELDBAUM & SONS v. ALDERISO BrRos., INC. PACA Docket 
No. 2-678. Decided June 21, 1968. 


F.o.b. track inspection and acceptance—Opportunity for full and 
complete inspection—Implied warranties 


Where respondent alleged that car of celery was loaded in such manner as 
to prevent disclosure, by inspection made by its agent prior to purchase, 
of condition of some of the crates, it is held that respondent by agree- 
ment with complainant could have fully protected its interest, the federal 
inspection made 5 days after purchase not representative of commodity 
at time of purchase, and respondent liable for purchase price less freight 
and the undisputed amount previously paid. 


Ned Stein, Philadelphia, Pa., for complainant. 
Respondent pro se. 
George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion from respondent in the amount of $524.50, in connection 
with the sale in interstate commerce of a carload of celery. 


A copy of the formal complaint and of the Department’s re- 
port of investigation were served upon respondent and respond- 
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ent filed an answer denying liability. A copy of the report of 
investigation was also served upon complainant. Since the amount 
involved does not exceed $1,500, the shortened procedure pro- 
vided in the rules of practice (7 CFR 47.20) is applicable. Pur- 
suant to such procedure, complainant filed an opening statement, 
and respondent filed an answering statement. Neither party filed 
a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Maurice Feld- 
baum, Charles J. Adams, and Jennie Feldbaum, doing business as 
Max Feldbaum & Sons, whose address is 3600 S. Lawrence Street, 
Philadelphia, Pennsylvania. 


2. Respondent, Alderiso Bros., Inc., is a corporation whose ad- 
dress is 1-B Euclid Avenue, Farmers Market, Newark, New 
Jersey. At the time of the transaction involved herein, respond- 
ent was licensed under the act. 


3. On or about August 4, 1967, in the course of interstate com- 
merce, complainant sold to respondent one carload, PFE 4287, 
of celery at a price of $6.75 per crate for 264 2-1/2-dozen size 
crates and $6.50 per crate for 264 3-dozen size crates, “F.o.b. 
Philadelphia inspected and accepted track Philadelphia.” 


4. The contract of sale was negotiated by a broker, Larry 
Whitman of Smith & Jaus Co., Philadelphia, who acted as re- 
spondent’s agent in making the purchase. 


5. Inspections were made of produce in car PFE 4287 on 
August 4, 1967, at 7:20 a.m. by the Railroad Perishable Inspec- 
tion Agency and the Philadelphia Produce Inspection Service. 
Neither report states what portion of the commodity in the car 
was inspected but both note only one size, 2-1/2 dozen. One in- 
spection disclosed “no decay,” and the other ‘‘Less than 1% de- 
cay.” 


6. Car PFE 4287 arrived at the Hunter Street Yards, Newark, 
New Jersey, at 7:00 a.m., August 7, 1967. Notice of arrival was 
mailed to respondent at 9:00 a.m. on August 8, 1967, and unload- 
ing was begun at 11:40 p.m. the same day and completed at 10:00 
p.m. on August 13, 1967. 





7. On August 9, 1967, at 7:10 a.m., the celery remaining in 
car PFE 4287 was federally inspected. Condition was noted as 
follows: “Generally fresh and crisp. Tops good green color. De- 
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cay from 3 to 17%, average 9% mostly Watery Soft Rot affect- 
ing branches, some Bacterial Soft Rot affecting tops.” Inspec- 
tion was restricted to product in two stacks next to the doorway 
in each end of the car. The inspector noted that the wire bound 
crates were “stamped 2-1/2 doz. or 3 doz.,” and that the applicant 
stated that 328 crates remained in the car. 


8. The total contract price for the carload of celery was 
$3498.00. Freight amounted to $912.80 which was paid by re- 
spondent. Respondent has paid $2060.70 to complainant as an un- 
disputed amount owing in this transaction. 


9. The formal complaint was filed on September 19, 1967, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Respondent has remitted to complainant the full purchase price 
of the 2-1/2-dozen size crates of celery, but has accounted to 
complainant on a consignment basis for the 3-dozen size crates. 
In justification of this treatment of the transaction respondent 
alleges that the celery in car PFE 4287 was loaded in such a 
manner as to prevent disclosure, by the inspection made by its 
agent prior to purchase, of decay affecting the 3-dozen size crates 
of the produce. Respondent does not allege fraud or any intent 
to deceive. In support of its position respondent cites the follow- 
ing statement of its agent: “It was a difficult inspection inas- 
much as the car was solid and there was about a foot of ice in 
the doorway. Upon examining two crates from the side it was 
determined that the celery was good enough to ship.” 


Respondent also points out that the two non-Federal inspec- 
tions of the car on August 4, 1967, which disclosed “no decay” 
or “less than 1% decay,” mentioned only the 2-1/2-dozen size, 
about which respondent makes no complaint. 


In spite of the failure of these two non-Federal inspections to 
mention the 3-dozen size, we do not believe the evidence is suf- 
ficient to substantiate respondent’s contention. The Federal in- 
spection, made on August 9, 1967, was made when 328 crates of 
celery remained in the car. There were, in the car before unload- 
ing, an equal number of crates of each size, namely 264 3-dozen 
and 264 2-1/2 dozen. This means that there were at least 64 
2-1/2-dozen size crates in the car when the Federal inspection 
was made and indeed the inspection report noted both sizes. How- 
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ever, no distinction was made in the report between amounts of 
decay affecting the two sizes. 


In addition to the above considerations, it is also evident that 
under the terms of the sale the opportunity afforded respondent’s 
agent to inspect the car was sufficient to make inapplicable all 
implied warranties as to fitness of the produce, even if produce 
not in the doorway did have a higher percentage of decay than 
the produce in the doorway at the time of the inspection. Had re- 
spondent found it inconvenient, impracticable or physically im- 
possible to inspect a representative sample of the celery, respond- 
ent by appropriate agreement or understanding with complain- 
ant could have fully protected its interests. Leo & Sons v. Wesco 
Foods Co., 12 A.D. 188, 191 (1953); Gust Relias v. C. H. Robin- 
son Company, 10 A.D. 1246, 1251 (1951). Moreover it is not 
even clear that the inspection on the 9th, five days after purchase, 
was representative of the celery at the time of purchase. 


Having accepted the celery, having inspected or had an op- 
portunity for a full and complete inspection thereof, and having 
failed to establish any breach of contract on the part of complain- 
ant, respondent is liable for the full purchase price of the celery, 
$3498.00, less freight of $912.80, and the undisputed amount of 
$2060.70 already paid, or $524.50. Respondent’s failure to pay this 
amount is a violation of section 2 of the act for which repara- 
tion, with interest, should be awarded complainant. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $524.50, with interest thereon 
at the rate of 6 percent per annum from September 1, 1967, until 
paid. 


Copies hereof shall be served upon the parties. 


(No. 11,868) 


NATIONAL PRODUCE DISTRIBUTORS, INC. v. FLOYD WILCOx & SONS, 
Inc. PACA Docket No. 2-521. Decided June 24, 1968. 


Consignment proceeds—Advance of anticipated proceeds 


Where consignment established, rather than sale as alleged by respondent, 
complainant obligated to respondent only for proceeds actually received, 
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and complainant entitled to return of anticipated proceeds advanced to 
respondent plus payment for bags furnished, less an amount admittedly 
owed respondent on another transaction. 


LeRoy W. Gudgeon, Chicago, Ill., and Herman E. Bedke, Burley, Idaho, for 
complainant. 
Rigby & Thatcher, Rexburg, Idaho, for respondent. 
Karl A. Kern, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion in the amount of $1,083.58 against respondent in connection 
with transactions involving shipments of potatoes in interstate 
commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer there- 
to, denying liability to complainant in connection with the subject 
transactions. In a counterclaim included in its answer, respond- 
ent seeks reparation in the sum of $3,116.42 from complainant 
in connection with transactions involving two carloads of pota- 
toes in interstate commerce, which transactions are separate and 
apart, and which are not included in the transactions forming 
the basis of the formal complaint. Respondent requested an oral 
hearing. 


An oral hearing was held in Rexburg, Idaho, on September 14, 
1967. Each party was represented by counsel. Three witnesses 
testified for complainant, and two witnesses testified for re- 
spondent. Each party filed a brief. 


FINDINGS OF FACT 


1. Complainant, National Produce Distributors, Inc., is a cor- 
poration whose address is 1425 South Western Avenue, Chicago, 
Illinois. At the time of the transactions involved herein, com- 
plainant was licensed under the act. 


2. Respondent, Floyd Wilcox & Sons, Inc., is a corporation 
whose address is P. O. Box 21, Thornton, Idaho. At the time of 
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the transactions involved herein, respondent was licensed under 
the act. 


3. Prior to March 21, 1966, complainant purchased from re- 
spondent forty carloads of U.S. No. 1 potatoes of a large size and 
at an agreed price, which potatoes were to be packed in com- 


plainant’s bags. In the course of fulfilling the contract, com- 


plainant’s buying broker, John P. Bailey, and respondent’s presi- 
dent, Keith Wilcox, agreed that the potatoes in five of the forty 
carloads—PFE 10482, PFE 45885, PFE 2432, PFE 48393, and 
PFE 5142—were of a smaller size than was required under the 
terms of the contract between the parties. The potatoes in these 
five carloads, however, were already packed in complainant’s 


bags. 


4. On or about March 21, 1966, respondent, represented by 
Keith Wilcox, agreed with complainant, represented by Bailey, 
the broker, that it (respondent) would replace the five carloads 
of potatoes, identified above, with five carloads of potatoes meet- 
ing contract requirements, and subsequently did so. The parties, 
on the same date, also agreed that complainant would handle 
cars PFE 10482, PFE 45885, PFE 2432, PFE 48393, and PFE 
5142, on consignment and for respondent’s account. 


5. At the time of making the consignment agreement on March 
21, the broker issued a memorandum with respect to each of the 
five carloads involved herein. Included in the body of each mem- 
orandum, among other notations, was the abbreviation ‘“‘Cons.”’ 
Copies of these memoranda were mailed to and received by re- 


spondent shortly after the consignment agreement was negotiated. 


6. On March 21, pursuant to the consignment agreement set 
forth above, cars PFE 2432, PFE 48393, PFE 5142 and PFE 
10482 were billed out of Thornton, Idaho, to complainant at 


Pocatello, Idaho. This action was confirmed by Bailey’s telegram 


of March 21 to complainant, which, after identifying the cars, 


the shipping point, and the destination point, concluded by ad- 
vising that “ALL CONSIGNED.” The following day, March 22, 
similar action was taken with regard to the fifth car of the lot, 


PFE 45885. In his telegram of March 22 to complainant confirm- 


ing this shipment, the broker advised that this car also was 
“CONSIGNED.” 


7. On or about March 23, 1966, respondent’s Keith Wilcox was 
informed by the broker, Bailey, that the five carloads of potatoes 
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had been sold to a buyer in California and that the proceeds to 
respondent would be $2.80 per 100-pound bag, less 20¢ each for 
the bags supplied by complainant. The broker also advised Wilcox 


to send complainant an invoice for the total amount due and 
respondent would be paid. 


8. During the latter part of March and during the month of 


April 1966, respondent’s Keith Wilcox made several inquiries of 


the broker concerning payment for the potatoes by complainant. 
When the broker learned that respondent had not issued an in- 
voice to complainant for the potatoes, as previously instructed, 
the broker telephoned complainant in Chicago, Illinois, and in- 


quired into the matter. As a result of this telephone call complain- 
ant, on May 11, 1966, sent respondent an accounting on the five 
carloads of potatoes, plus a check for $6,500. As indicated by 
the accounting, this sum represented the total of the proceeds 
resulting from the disposition of the five carloads, or 2,500 bags, 
of potatoes to the Terminal Fruit Co., Inc., of Los Angeles, Cali- 
fornia, at $2.80 per bag, f.o.b. Thornton, Idaho, less 20¢ per bag 
for the bags belonging to complainant, or a net return of $2.60 
to respondent. 


9. On June 7, 1966, complainant wrote to respondent, in rele- 
vant part as follows: 


“Gentlemen: 

“On May 11 we forwarded you our check No. 57764 in 
the amount of $6,500.00 covering payment for the above- 
listed five cars of potatoes which we handled for you, to- 
gether with a letter advising that we had as of that date 


not received payment. However, we had every confidence of 
being paid in the near future. 


“We have received checks covering payment. However, 
only two of these checks have cleared the bank and three 
of them are still NSF. The two which we have received pay- 
ment for are PFE 10482 and PFE 45885, and the three un- 
paid ones are PFE 2432, PFE 48393, and PFE 5142. 

‘“‘We have spent much time on the phone and in wires try- 
ing to get the checks to be made good. However, we were 
today called by Mr. Billie Brooks from Los Angeles, advising 


us that Terminal Fruit Company is in very serious financial 
difficulties and it is doubtful whether the outstanding bills 
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can be paid. Mr. Brooks, who is a broker in the Los Angeles 
market, advises us that he was asked by Mr. Leo Fishman 
to call us and advise us about his serious financial difficul- 
ties. We were also told that there is approximately 


$175,000.00 in liabilities, if not more, with no visible assets. 


“Naturally, we will make every effort to collect the amount 
due and owing. However, since we acted as your broker, for 
which service we waived brokerage fees when sale was made, 


we are asking you to please return our money covering the 


three cars of potatoes which are unpaid, each for $1,300 plus 


$100.00 for bags furnished, for a total of $1,400.00 per car, 
or $4,200.00 for the three cars, and when money will be re- 


ceived covering payment we will at that time gladly forward 
the monies due you...” 





























10. Complainant received no reply to this letter, and on June 
16 and July 18, 1966, it again wrote to respondent and mentioned 
that the three carloads of potatoes, PFE 2432, PFE 48393, and 


PFE 5142 had been handled on consignment and again requested 
that respondent reimburse it for the monies thus involved. Re- 


spondent, on August 23, 1966, replied to the letters from com- 
plainant, in relevant part as follows: 


“After giving this matter much consideration, it seems to 


us that National Produce and not Terminal Fruit Co. bought 


these potatoes from us and that it was through no fault of 
ours that they were sold to a company in such serious fi- 
nancial condition. 


“We shipped these potatoes to National Produce and they 


were paid for by National. From there on it was completely 
out of our hands so we don’t feel that we should be involved 
any further.” 


11. An informal complaint was filed on October 20, 1966, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


It is undisputed that on some date just prior to March 21, 1966, 
complainant purchased from respondent forty carloads of U.S. 


No. 1 potatoes of a large size and at an agreed price, to be packed 
in complainant’s bags. In filling the contract, it was discovered 
that the potatoes in five of these forty carloads, already packed 
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in complainant’s bags, were too small to meet contract require- 
ments. On March 21, 1966, respondent agreed to replace these 
five carloads, which it did. The question then arose between the 


parties as to the disposition to be made of the five carloads of 


tubers which had thus been replaced, and which were already 


packed in complainant’s bags. It is complainant’s position, as 
set forth in the formal complaint, that the five carloads were re- 
ceived from respondent for sale on consignment, for respondent’s 


account. Respondent alleges, however, that the five carloads of 


potatoes were sold to complainant. Since each of the parties puts 


forth affirmative but conflicting versions of the agreement gov- 
erning the disposition of the subject potatoes, the burden of es- 
tablishing its respective version of the contract, by a preponder- 


ance of the evidence, rests upon each party. Klein v. Sullivan, 17 
A.D. 500 (1958). 


Specifically, complainant contends (1) that the five carloads 
were received on consignment and sold for respondent to Terminal 


Fruit Co. of Los Angeles for $1,400 per car, or a total of $7,000; 
(2) that in anticipation of being paid $7,000 by Terminal Fruit 


Co., complainant advanced this amount less the $500 bag allow- 
ance, or $6,500, to respondent on May 11, 1966; (3) that five 
checks each in the amount of $1,400 were received by complainant 


from Terminal Fruit Co.; (4) that three of these five checks, 


after being deposited, were returned because of insufficient funds; 


and (5) that complainant therefore demanded from respondent 
the return of $4,200 of the $6,500 which had been advanced. 


The first witness called by complainant was John Bailey, a 
carlot potato buyer. He testified that he acts as a buying broker 


for several different accounts, including complainant, and that in 
March 1966 he negotiated the purchase from respondent of the 
forty cars of potatoes previously mentioned herein. Bailey testifi- 
ed, further, that he was representing complainant on March 21, 
1966, when respondent through its president, Keith Wilcox, agreed 
to replace five carloads of potatoes in the forty-car contract 
which had failed to meet contract requirements as to size. Ac- 
cording to Bailey, he agreed at that time with Wilcox that com- 
plainant would “handle” for respondent the five carloads of 
potatoes which were being replaced. Testifying with respect to 
his use of the word “handle,” Bailey stated that it meant, to him, 
the same thing as a consignment. 
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Complainant, in support of its position that a consignment 
agreement had been negotiated between Bailey and Keith Wilcox, 
introduced in evidence the three confirmations executed by Bailey 
in connection with these three shipments. Each of the confirma- 
tions was dated March 21 and contained the notation “Cons.” 
Bailey testified that he mailed a copy of each of the confirma- 
tions to respondent. In addition, complainant introduced in evi- 
dence two telegrams which Bailey sent to complainant on March 
21 and March 22 regarding business transactions on those dates. 
In these telegrams specific reference is made to the five carloads 
which were replaced indicating that they were being handled on 
a consignment basis. Complainant, further, introduced in evi- 
dence three invoices addressed to Terminal Fruit Company, Los 
Angeles, California, all of which were dated March 28, 1966, and 
which purported to show the sale, respectively, of the potatoes 
in cars PFE 5142, PFE 48393, and PFE 2432 at a price of $2.80 
per 100-pound bag, f.o.b. Idaho. 


Respondent contends (1) that the transaction involving the five 
cars in question was an outright sale, as were all its transactions 
with complainant, with the exception that the price was left open; 
(2) that complainant was to advise the price later, which it did; 
(3) that upon receipt of complainant’s check in the amount of 
$6,500 the transaction or sale was completed and paid for and the 
matter forgotten; and (4) that respondent’s first knowledge that 
complainant considered the transaction a consignment occurred 
upon receipt of complainant’s letter of June 7, 1966, requesting a 
$4,200 reimbursement. 


Respondent’s president, Keith Wilcox, testified that he had re- 
ceived copies of complainant’s confirmation on which were writ- 
ten the term “Cons,” but since they were on the same purchase 
order form as were all other sales to complainant, he had paid no 
particular attention to them. He also testified that Bailey had 
made no specific reference to any consignment during the March 
21, 1966, conversation but had merely said complainant would 
handle the cars for respondent on an open price basis. 


Bailey and Keith Wilcox are admittedly the only persons with 
first-hand knowledge as to what was done or said between them 
in their negotiations for the disposition of the subject carloads 
of potatoes. Bailey’s testimony, and the documentary evidence 
submitted in evidence by complainant, tend to show that Bailey 
had negotiated a contract of consignment with respondent for 
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the potatoes. The testimony of Keith Wilcox, on the other hand, 
is not as unequivocal. While testifying at the oral hearing that 
he had thought he had negotiated a sale of the potatoes to com- 
plainant through Bailey on March 21, 1966, he also testified that 
he, at a later date, had some doubts about the nature of the deal 
with complainant and sought out the opinion of third parties on 
the matter. This equivocal attitude toward the transaction ap- 
pears also to be reflected in the letter of August 23, 1966, to com- 
plainant, wherein respondent stated that “After giving this mat- 
ter much consideration, it seems to us that National Produce 
and not Terminal Fruit Co. bought these potatoes from us. . .” 
Under the circumstances, we think some consideration must also 
be given to the fact that respondent, while admittedly receiving 
three letters! from complainant wherein it was claimed that the 
transaction was a consignment, neither made any reply or issued 
any denial of such claims until August, at which time it sent the 
letter from which we have quoted (supra). 


In reviewing the record before us, we conclude that respondent 
has failed to sustain its burden of proving that the subject pota- 
toes were sold to complainant, as alleged in the answer.” We fur- 
ther conclude that complainant has sustained its burden of prov- 
ing that it agreed to dispose of the potatoes on consignment and 
for respondent’s account. 


1. These three letters were dated, respectively, June 7, June 16, and July 18, 1966. As 
will be noted from the letter of June 7, however, which is quoted in fuil in Finding of 
Fact No. 9, reference is made therein to still another letter written by complainant to re- 
spondent and dated May 11, 1966. During the hearing complainant attached great importance 
and emphasis to this letter, which complainant contends was mailed to respondent on May 
11, 1966, as an enclosure with the $6,500 check and the accountings of May 11 on the five 
replacement cars. Respondent denied receiving the letter, however, and at the hearing re- 
spondent’s president, Keith Wilcox, testified that he was present when the envelope contain- 
ing the check and the accountings was opened at respondent’s place of business, and that 
no letter was included therein. At the oral hearing complainant’s president, Dan Rietman, 
testifying in this connection on cross-examination, stated that he could not say, of his own 
knowledge, that the letter was mailed to respondent. As the moving party, complainant has 
the burden of proving that the letter of May 11 was written to and received by respondent. 
In our view, complainant has failed to sustain this burden. In arriving at this conclusion 
we have given consideration, as we must, to the fact that the same conclusion was reached 
by the presiding officer who, at the oral hearing, had the opportunity to observe the de- 
meanor, under oath, of the witnesses who testified before him. See Great Western Food 
Distributors v. Brannan, 201 F. (2d) 476 (7th Cir. 1953); Murlas Brothers Company v. 
Zambito, 17 A.D. 388 (1958). 


2. Throughout the proceeding respondent has sought to establish that the prior pattern 
of dealings between the parties was one of purchase and sale, and that such pattern, once 
established, should be probative here. Even assuming that the nature of the prior dealings 
were thus established, we think that the probative force of such fact is greatly diminished 
by the admission of both parties, that the circumstances here were very unusual and outside 
the ordinary run of events. 
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Having disposed of the potatoes on consignment to Terminal 
Fruit Co., complainant was liable to respondent only for the pro- 
ceeds obtained from such consignment. No proceeds have been 
realized from the consignment with respect to the three cars in 
issue, due to the financial distress and subsequent bankruptcy of 
Terminal Fruit Co. However, there has been no allegation that 
complainant knew or should have known of Terminal’s financial 
straits and therefore was negligent in dealing with Terminal. On 
the contrary, complainant appears to have had confidence in | 
Terminal’s ability to pay, since complainant advanced to respond- | 
ent $1,300 on each of the five carloads in anticipation of collect- 
ing at a later date from Terminal Fruit Co., as indicated by com- 
plainant’s accountings rendered to respondent. This sum of $1,300 
represents the f.o.b. sale price to Terminal of $2.80 per bag for 
the 500 bags of potatoes in each car, less 20¢ per bag due com- 
plainant from respondent for supplying the bags in which the 
potatoes were packed. This amounted to a net of $2.60 per bag 
to respondent, or $1,300 for the carload. Complainant has been 
paid by Terminal for two of the five carloads covered by its 
(complainant’s) advance to respondent, and therefore there is no 
claim as to these shipments. However, since complainant was not 
obligated, but did, pay to respondent $3,900 as an advance in 
connection with the three carloads for which Terminal has not 
paid, it follows that complainant is entitled to a return of this 
sum from respondent. In addition, complainant is entitled to pay- 
ment at the rate of 20¢ per bag for the 1,500 bags furnished to 
respondent in these three carloads, or a total of $300. This makes 
a total due complainant from respondent of $4,200 in connection 
with this transaction. Complainant, however, acknowledges that 
it is indebted to respondent in the sum of $3,116.42 in connection 
with a transaction involving two other carloads of potatoes, PFE 
10146 and PFE 48132, and gives respondent credit for this sum 
against the $4,200 which we have found to be due and owing here, 
leaving a balance of $1,083.58. Respondent’s failure to pay this 
sum to complainant is in violation of section 2 of the act, for 
which reparation should be awarded, with interest. 
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As. mentioned earlier in these proceedings, respondent in its 
answer had filed a counterclaim against complainant. The counter- 
claim was in the amount of $3,116.42, and was based upon the 
transaction involving cars PFE 10146 and PFE 48132. As we 
have already noted, this claim is acknowledged by complainant, 
and the damages and the reparation awarded to complainant re- 
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flect that fact. Accordingly no further discussion as to the 
counterclaim is warranted. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,083.58, with interest there- 
on at the rate of 6 percent per annum from July 1, 1966, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 11,869) 


In re JACK KIRBY PRODUCE Co. PACA Docket No. 2-935. Decided 
June 25, 1968. 


Failure to pay—Revocation of license—Consent 


Respondent’s failures to pay for numerous lots of perishable agricultural 
commodities purchased in interstate commerce constitute repeated and 
flagrant violations of the act for which its license is revoked. 


Thomas J. Donnelly for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed on June 14, 1968, by the Director, 
Fruit and Vegetable Division, Consumer and Marketing Service, 
United States Department of Agriculture. It is alleged in the 
complaint that respondent purchased, received, and accepted 
without complaint numerous lots of fruits and vegetables in inter- 
state commerce but willfully failed, neglected and refused to 
make payments in connection with these transactions totaling 
$73,696.87, in violation of the Act and the regulations issued pur- 
suant thereto. 


On June 19, 1968, respondent filed an answer, admitting all of 
the allegations of the complaint, waiving oral hearing, waiving 
the provisions of section 10 of the Act which requires 10 days’ 
notice before an order may take effect, waiving the preparation 
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of a Hearing Examiner’s report and the filing of exceptions there- 
to, waiving oral argument before the Secretary, and consenting 
to the issuance of an order revoking the license of the respond- 
ent, effective July 1, 1968. Complainant has consented to and 
recommended the issuance of such an order. 


FINDINGS OF FACT 


1. Respondent is an individual, Jack W. Kirby, doing business 
as Jack Kirby Produce Co., whose address is 2207 Sunny Lane, 
Knoxville, Tennessee. Pursuant to the licensing provisions of the 
Act, license No. 681140 was issued to respondent on January 3, 
1968. This license is presently in effect and next subject to re- 
newal on or before January 3, 1969. 


2. During the period September 30, 1967, through June 1, 
1968, respondent purchased, received and accepted without com- 
plaint 167 lots of fruits and vegetables in interstate commerce 
from 30 shippers but willfully failed, neglected and refused to 
make payments of the amounts due in connection with these trans- 
actions totaling $73,693.87. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respond- 
ent has willfully, repeatedly and flagrantly violated section 2 of 
the Act (7 U.S.C. 499b). 


Respondent has consented to the issuance of an order revoking 
his license effective July 1, 1968, and complainant has consented 
to and recommended the issuance of such an order. An order to 
that effect should be issued. 


ORDER 


Effective July 1, 1968, respondent’s license issued under the 
Act is revoked. 


(No. 11,870) 


S. L. DOUGLASS v. MUTUAL PRODUCE, INC. PACA Docket No. 2- 
715. Decided June 26, 1968. 


Material fact—Inspection results—Novation—Consignment voidable 


In sale of nectarines where contract contained no grade specification, con- 
signment voided at option of seller where withholding of material fact 
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as to inspection results led to consignment agreement and buyer liable 
for original purchase price less amount paid. 


Alexander Golbus, Chicago, Ill., for complainant. 
Alan L. Lewis, Boston, Mass., for respondent. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an 
award of reparation in the sum of $1,287.26 against respondent 
in connection with a transaction involving a carload of nectarines 
in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


Since the amount claimed as damages does not exceed $1,500, 
the shortened procedure provided in section 47.20 of the rules of 
practice (7 CFR 47.20) is applicable. Pursuant to this procedure, 
complainant filed an opening statement, respondent filed an an- 
swering statement, and complainant filed a statement in reply. 
Each of the parties also filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Sidney Lanier Douglass, do- 
ing business as S. L. Douglass, whose address is P. O. Box 488, 
Exeter, California. 


2. Respondent, Mutual Produce, Inc., is a corporation whose 
address is Boston Market Terminal Building, Boston, Massachu- 
setts. At the time of the transaction involved herein, respondent 
was licensed under the act. 


3. On July 23, 1966, in the course of interstate commerce, com- 
plainant sold to respondent, through a broker, Gary Shampanier, 
Fresno, California, one carload of California nectarines, consist- 
ing of 1,300 lugs, LeGrand variety, “Redskin” brand, at an agreed 
price of $3,650, f.0.b. shipping point, Exeter, California, plus pre- 
cooling charges of 10¢ a lug, or $130 for the carload, plus a Ryan 
recorder rental of $15, for a total contract price of $3,795 for 
the shipment. 
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4. On the date of sale, July 23, 1966, complainant shipped from 
loading point in Exeter, California, to respondent in Boston, Mas- 
sachusetts, 1,300 lugs of California nectarines, LaGrand variety, 
“Redskin” brand, in car SFRD 4275. The shipment arrived in 
Boston on July 31 at approximately 5 a.m., and was federally in- 
spected at the Kneeland Street Yard at approximately noon the 
following day, August 1, at respondent’s request. The results of 
that inspection, in relevant part, are as follows: 


“Temperature of product: ... Doorway: Top 50° F. Bottom 
40°F. 
‘ek *& 
“Quality: Mature and well formed. Tinge to 60, mostly 10 


to 35%, pink or red color. Grade defects average 4%, mostly 
scars. 








“Condition: Generally firm ripe to ripe, mostly firm ripe, 
having light orange ground color. Average 2% damage by 
bruising affecting ripe fruit scattered throughout pack and 
load. Less than 14 to 1% decay. 


“Grade: U.S. No. 1 


“Remarks: Inspection and certificate restricted to top layer 
of load.” 


5. On the afternoon of August 1, 1966, car SFRD 4275 was 
diverted by respondent from the Kneeland Street Yard to the 
Boston Market Terminal, where an inspection of the shipment 
was made at 11:20 p.m. on that date by the Railroad Perishable 
Inspection Agency. This inspection revealed commodity tempera- 
ture, top, of 46° F., and bottom, 47° F. Condition factors, in 
relevant part, were reported as “0 to 12%, average 4% soft ripe 
...4% normal pack pressure bruising . . . Range 0 to 8%, aver- 
age 1 to 2% Rhyzopus rot decay in all stages of development.” 




















6. At 9 a.m. on August 2, a second Federal inspection was made 
of the subject nectarines at the Boston Market Terminal. The 
results of that inspection, in relevant part, are as follows: 


“Product: NECTARINES ... Approximately 1260 lugs re- 
maining. 


“Condition of load: Partly unloaded. A-end intact. Four com- 
plete, 7 partial stacks B-end, crosswise load, 3 to 5 rows, 
10 layers. Vertical and horizonal strips between stacks. 
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“Temperature: Doorway: Top 52° F. Bottom 43° F. 


“Quality: Mature and well formed. From a tinge of 60%, 
mostly 25 to 40% pink or red color. Grade defects average 
3%, mostly scars. 


“Condition: Generally firm ripe to ripe, mostly firm ripe 
having light orange ground color. Average 2% damage by 
bruising affecting ripe fruit scattered throughout pack and 
load. Decay in most lugs ranges 1 to 6%, many none, aver- 
age 2% Rhizopus Rot in early stages. 


“Grade: Meets quality requirements but fails to grade U.S. 
No. 1, only account of condition in some lugs. 


“Remarks: Inspection and certificate restricted to stacks 
in B-end and top layer A-end. Car previously inspected on 
August 1, 1966... .” 


7. Upon receiving the inspection results respondent, apparent- 
ly acting through its president, Lewis Gussman, telephoned the 
broker on the morning of August 2. As the result of that conver- 
sation, and on the same morning, the broker sent the following 
telegram to respondent: 


“REPHONE CONVERSATION REFERENCE YOUR RE- 
JECTION LEGRANDS ACCOUNT INSPECTION RE- 
PORTED FAILING GRADE ACCOUNT CONDITION 
SHIPPER AUTHORIZES YOU HANDLE HIS ACCOUNT 
MINIMUM CHARGE PLEASE MAIL ACCOUNTING 
WITH FEDERAL INSPECTION CERTIFICATE TO SHIP- 
PER AND COPY TO US.” 


8. The nectarines in car SFRD 4275 were sold by respondent, 
beginning August 2 and concluding on August 5, 1966, for total 
proceeds of $3,807.81. Respondent deducted expenses totaling 
$1,300.07 from these proceeds and remitted to complainant the 
remaining sum of $2,507.74, together with a copy of the account- 
ing dated August 5, 1966. Typed on the bottom of the accounting 
was the following notation: 


“This car failed to grade US#1. Will airmail Government 
Inspection when received.” 


9. On August 17, 1966, complainant received from respondent 
a copy of the Federal inspection made of car SFRD 4275 on 
August 2 in Boston. On August 19, 1966, in response to com- 
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plainant’s request for same, respondent sent to complainant a 
copy of the Federal inspection made of car SFRD 4275 on August 
1 in Boston. 

10. An informal complaint was filed on April 20, 1967, which 
was within 9 months after the alleged cause of action herein 


accrued. 


CONCLUSIONS 
There is no dispute between the parties regarding the sale of 


the subject nectarines by complainant to respondent on July 23, 


1966, through the broker, Gary Shampanier. There is likewise 
no dispute regarding the fact that complainant, in authorizing 
the broker to send respondent the telegram of August 2, in effect 


rescinded the contract of sale, while expressly agreeing that re- 


spondent might handle the load on consignment. Complainant now 


contends, however, that at the time he entered into the contract 
of consignment with respondent he was not informed that a Fed- 
eral inspection had been made certifying this shipment in Boston 


as U.S. No. 1 grade on August 1, 1966; that had he known of 


the inspection and of the results thereof, he would not have agreed 


to consign the nectarines to respondent; that his lack of knowl- 
edge of this circumstance, and respondent’s failure to impart 
such knowledge to him, made the consignment contract voidable 


at his (complainant’s) election; and that he does now elect to 


avoid the contract, and desires to have the rights and liabilities 


of the parties determined under the terms ef the sales contract 
of July 23. 


Respondent opposes complainant’s efforts to set aside the con- 


signment contract. Respondent alleges that complainant, at the 
time of making the contract of consignment with respondent, was 
in full possession of all relevant facts and circumstances relating 


to the transaction and thus has no ground for seeking to set aside, 
or avoid, the consignment agreement. 


Assuming that respondent did impart to Gary Shampanier all 
the details concerning the inspections made of the nectarines in 


Boston, as averred by respondent’s president, Lewis Gussman, in 


his sworn statement of February 9, 1968, this does not end our 
inquiry. Shampanier, who was respondent’s agent for the purpose 
of relaying this information, was the only communications link 


between complainant and respondent in the course of this negotia- 
tion, and the question naturally arises: Did Shampanier relay to 
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complainant the full information obtained from respondent in 
connection with the inspections? Complainant’s sales manager, 
Frank Moyer, in his sworn statement of January 23, 1968, avers 
that Shampanier told him of only one inspection, which was that 
made on August 2, 1966. Neither of the parties has submitted 
any statement by Shampanier as evidence in the case, and while 


the Department had several communications from him in re- 
sponse to their written inquiries in this matter, these unsworn 
replies were vague and inconclusive as to the information which 
he had received from respondent and had relayed to complainant 


in connection with the disputed transaction. Since Shampanier 


and Moyer admittedly were the only persons having first-hand 
knowledge of what was done and said in this connection, we are 
of the opinion that the greater weight should be given to Moyer’s 


statement, and conclude that complainant was not told of the in- 
spections made of the nectarines prior to August 2. 


But even if complainant was not told of the events preceding 
the August 2 inspection, was such an omission material? Com- 


plainant takes the position that it was, and takes the further 
position that, had he known that the nectarines had been federal- 


ly certified on August 1 as U.S. No. 1 grade, he would not have 
agreed to the consignment of August 2, based upon the inspec- 
tion of that date. We agree with complainant. We are of the 


opinion, therefore, that this lack of knowledge on the part of 


complainant is sufficient to render the consignment contract of 
August 2 voidable at his election. Cf. The Garin Co. v. Mutual 
Produce Co., 26 A.D. 1322 (1967). Complainant has so elected, 
and has requested that his rights herein be determined under 


the contract of sale made between the parties on July 23, 1966. 


There is no contention by either party that the fruit involved 
herein was to have been of any specified grade, either at ship- 


ping point or at destination. The nectarines therefore, clearly met 


contract requirements at time of delivery at Boston, as evidenced 


by the inspections made in Boston on August 1 and 2. According- 
ly, we find no breach of contract by complainant, and therefore 


find no issue of damages presented with respect thereto. 


The total contract price of the nectarines is $3,795. Respondent 
has paid complainant $2,507.74 of this sum, leaving a balance due 
of $1,287.26. Respondent’s failure to pay this sum to complainant 


is in violation of section 2 of the act, for which reparation should 
be awarded with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,287.26, with interest there- 
on at the rate of 6 percent per annum from September 1, 1966, 


until paid. 


Copies of this order shall be served upon the parties. 


(No. 11,871) 


WILCO PRODUCE COMPANY v. WISHNATZKI & NATHEL. PACA Doc- 
ket No. 2-738. Decided June 27, 1968. 


Guaranteed consignment price—Broker—Failure to disclose interest— 
Dismissal 


In consignment contract with guaranteed price, where complainant shipped 
lettuce not of merchantable quality and where broker had a partnership 
interest in complainant-shipper which was not disclosed to respondent- 


receiver, respondent’s liability for guaranteed price voidable. As re- 
spondent has remitted net proceeds realized on sale, complaint dismissed. 


John R. Catlin, Western Growers Asso., Los Angeles, Cal., for complainant. 
Slavin and Carr, New York, N. Y., for respondent. 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $1,499 in connection 
with a shipment of lettuce in interstate commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of 
the report of investigation was also served upon complainant. 
Respondent filed an answer to the complaint, admitting the trans- 
action as alleged, but denying that complainant shipped lettuce 
meeting the requirements of the contract. 


Since the amount involved herein does not exceed $1500, the 
shortened procedure provided in the Rules of Practice (7 CFR 
47.20) is applicable. Pursuant to such procedure, complainant 
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filed an opening statement, respondent filed an answering state- 


ment, and complainant filed a statement in reply. No briefs were 
submitted by the parties. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of A. Verne Ballard, 
Floyd B. Perry and Ben K. Kellerman, doing business as Wilco 
Produce Company, whose address is P.O. Box 1179, Blythe, Cali- 


fornia. 


2. Respondent is a partnership composed of Daniel Nathel, 
Lester Wishnatzki and Joseph Wishnatzki, doing business as 


Wishnatzki & Nathel, whose address is Store 301-303, Hunts 


Point Market, Bronx, New York. At the time of the transaction 
involved herein, respondent was licensed under the Act. 


3. On or about May 5, 1967, in the course of interstate com- 
merce and by oral contract, complainant consigned to respond- 


ent, through respondent’s broker Ben K. Kellerman, 1,064 car- 
tons of lettuce, 2-dozen size, Ram brand, on a $2.25 per carton 


guarantee consigned basis, plus 20 cents per carton precooling. 
The broker Kellerman issued a “Confirmation of Purchase” and 
forwarded copies to the parties. 


4. Complainant shipped on May 5, 1967, from loading point 
in the State of Arizona, in car SFRC 1825, to respondent at 


Bronx, New York, a carload of lettuce pursuant to the contract 
referred to in Finding of Fact 3. 


5. Upon arrival of the shipment at Jersey City, New Jersey, on 


or about May 11, 1967, a Federal inspection was made of the 
lettuce which was restricted to the upper two layers between load 
dividers, the pertinent part of the inspection report being as 
follows: 


“Temperature of product: At doors top 38° F., bottom 39° F. 


“Quality: Clean, mostly fairly well formed, outer head leaves 
green color. Average 87% hard or firm, 13% fairly firm. 
Grade defects average 8 to 14 heads per carton, averaging 
44% consisting of poorly trimmed and broken midribs. 


“Condition: Generally fresh and crisp. Average 1% damage 
by Russet Spotting. Average 2% decay in early stages, af- 
fecting 1 to 3 head leaves. 
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“Grade: Fails to grade U.S. No. 1, 87% hard or firm ac- 
count of grade defects.” 


6. Respondent accepted the carload of lettuce, disposed of it 
promptly, submitted an accounting and remitted net proceeds to 
complainant in the amount of $894.52. Complainant has received 
no further payment in connection with the subject lettuce. 


7. The formal complaint was filed on December 6, 1967, which 
was within 9 months after accrual of the alleged cause of action 
herein. 


CONCLUSIONS 


The consignment contract in this case provided for a guaranteed 
sale price of $2.25, plus 20 cents per carton for precooling. Re- 
spondent contends, however, that this guarantee consigned basis 
depended upon the car of lettuce being “of good quality and proper 
size to meet the grade U.S. No. 1 standard.” The Confirmation 
issued by the broker makes no mention of such a specification. 


The evidence is insufficient to justify a finding that the con- 
tract provided for shipment of U.S. No. 1 lettuce. It is not un- 
reasonable, however, to assume that respondent would have in- 
sisted upon “good quality” lettuce as a prerequisite to agreeing to 
a guaranteed price in disposing of the consigned lettuce. No one 
connected with complainant’s firm has denied that the agreement 
provided for lettuce of good quality. Clearly, this lettuce was not 
of good quality. In any event, complainant was bound under the 
contract to ship lettuce that was merchantable. On the basis of 
the inspection made of the lettuce upon arrival at Jersey City, 
New Jersey, on or about May 11, 1967, showing grade defects 
ranging from 8 to 14 heads per carton, averaging 44% consist- 
ing of poorly trimmed and broken midribs, we conclude that com- 
plainant failed to ship merchantable lettuce. The lettuce also con- 
tained an average of 1% damage by Russet Spotting and an 
average of 2% decay in early stages, affecting 1 to 3 head leaves. 
It is contended by complainant’s representative that the “poorly 
trimmed” portion of the grade defects did not render the lettuce 
unmerchantable since this could be corrected. Such requirement, 
we are certain, was not within the contemplation of the parties 
in this guarantee consigned contract. Moreover, it must be taken 
into consideration that the broken midribs are not a defect which 
can be corrected, but are permanent. There is no evidence to 
show what part of the 44% grade defects consisted of the more 
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serious defect. We think our conclusion that the lettuce was not 
of merchantable quality is justified, and should relieve respond- 
ent of liability for the guaranteed consigned price. 


Another question raised by respondent in its answer to the 
complaint was the broker’s connection with complainant, as a 
partner in the firm, and would, in our opinion, also serve to void 
respondent’s liability for the guaranteed price. Respondent part- 
ner, Daniel Nathel, states in the answering statement that, “I 
state herewith under oath, unequivocally and absolutely, that we 
were not told, nor did we otherwise know, that the broker was a 
partner in complainant’s firm until after we complained about 
the condition and quality of the merchandise after arrival and 
were told that Ben Kellerman ‘had a piece of it.’” The latter 
phrase had reference to a statement made to respondent over the 
phone when the condition of the lettuce was reported to someone 
in the broker’s office, who assured respondent that Kellerman 
“had a piece of it, and would not let [respondent] get hurt.” It 
is significant that complainant failed to deny Nathel’s statement. 


It is well recognized that an agent may not, either directly or 
indirectly, have an interest in the subject matter of the agency 
unless he has made a full disclosure of every matter known to 
the agent which might affect the principal. Kaiser Brothers Pro- 
duce, Inc. v. Charles P. Sweeney Co., 23 A.D. 1019. See also 
Simms v. Edenborn, 242 U.S. 131 (1916). Except with the full 
knowledge and consent of his principal, an agent authorized to 
buy for his principal may not buy of himself. Mechem, Outlines 
Agency, 4th Ed. (1952), § 504. The same principle would apply 
where the agent unknown to his principal is a partner in the 
seller’s firm. He is bound by the laws of agency to disclose to 
his principal his financial interest in the commodity in question. 
The broker here, in failing to make such disclosure, violated Sec- 
tion 2 of the Act. 


The remedy of the principal who discovers that the agent has 
an interest in the property is usually the repudiation of the trans- 
action. Kaiser Brothers Produce, Inc. v. Charles P. Sweeney Co., 
supra. This would appear to be the appropriate remedy for re- 
spondent in this case, since this was a consignment transaction 
and respondent has not sustained any out-of-pocket damage. Un- 
der the circumstances, we agree with respondent that it should 
be relieved of liability for the “guarantee consigned price.” Re- 
spondent has rendered an accounting to complainant on the basis 
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of a general consignment, and has remitted the full net proceeds 
received from the sale of the lettuce in question. We conclude 
that the complaint filed herein should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies of this order shall be served upon the parties. 


(No. 11,872) 


S. & H. PACKING Co., INC. v. JACK E. BISHOP PRODUCE and GLENN 
MorRRIS DAWSON. PACA Docket No. 2-492. Decided June 27, 
1968. 


Agency—Failure to establish 


Where complainant failed to establish principal-agent relationship between 
respondents, the respondent who defaulted in the filing of an answer 
thereby admitting purchase from complainant is liable for the agreed 
purchase price of truckload of tomatoes and complaint dismissed as to 
alleged principal. 


Charles Chorna, Beverly Hills, Cal., for complainant. 
Jack L. Eisen, Joplin, Mo., for respondent Jack E. Bishop Produce. 
Roger L. Sherman, Presiding Officer. 

Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In the formal complaint filed January 13, 1967, complainant 
seeks reparation of $3,383.30, which amount is alleged to be the 
unpaid purchase price of a truckload of tomatoes sold to respond- 
ents on or about April 1, 1966. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant’s counsel. A copy of the formal 
complaint and a copy of the report of investigation were served 
upon each respondent. 


Respondent Jack E. Bishop Produce filed an answer denying 
that he purchased the tomatoes from complainant. He requested 
an oral hearing. Respondent Glenn Morris Dawson did not file 
an answer to the formal complaint. 
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The oral hearing was held at Joplin, Missouri, on October 6, 
1967. Complainant was not represented at such hearing. One 
deposition was received in evidence on complainant’s behalf. Re- 
spondent Jack E. Bishop Produce was represented by counsel at 
the hearing and two witnesses testified for this respondent. Both 
parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, 8S. & H. Packing Co., Inc., is a corporation 
whose address is 510 East Olympic Boulevard, Los Angeles, Cali- 
fornia. 


2. The first respondent is an individual, Jack Elmer Bishop, 
doing business as Jack E. Bishop Produce, whose address is 
1202 Main Street, Joplin, Missouri. At the time of the transac- 
tions involved herein, this respondent was licensed under the act. 


3. The second respondent is an individual, Glenn Morris Daw- 
son, whose address is 4103 Virginia Avenue, Joplin, Missouri. 
At the time of the transactions involved herein, this respondent 
was not licensed under the act but was subject to license. 


4. On or about April 1, 1966, contemplating shipment in inter- 
state commerce, complainant orally contracted to sell to respond- 
ent Dawson 524 cartons of El] Pajaro tomatoes and 507 lugs of El 
Toro brand tomatoes for a total price of $3,383.30, f.o.b. Nogales, 
Arizona. 


5. On or about April 1, 1966, complainant loaded the 1,031 
packages of tomatoes on a truck hired by Dawson and the load 
was shipped from Nogales, Arizona, to Joplin, Missouri. On or 
about the same date, complainant gave Dawson an invoice as 
buyer for the agreed price. 


6. The truckload of tomatoes arrived at Joplin, Missouri, on 
or about April 4. Dawson turned the 1,031 packages of tomatoes 
over to Jack E. Bishop Produce for disposition for the account 
of Dawson. ’ 


7. The load of tomatoes was disposed of by Jack E. Bishop Pro- 
duce and the net proceeds were paid to Dawson. 


8. Complainant has received no payment in connection with 
the load of tomatoes. 


9. A complaint was filed against respondents on November 28, 
1966, which was within 9 months after the cause of action ac- 
¢crued. 
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CONCLUSIONS 


Complainant alleged in the formal complaint that on or about 
April 1, 1966, it orally contracted to sell to respondents one 
truckload of tomatoes; that the tomatoes were shipped to and ac- 
cepted by respondents; and that respondents have failed to pay 
the agreed purchase price. Complainant further alleged that each 
of the respondents was the agent, partner or employee of the 
other acting within the scope of his authority. Respondent Bishop 
denied these allegations in his answer. 


Complainant’s Office Manager, J. A. Uribe, testified by deposi- 
tion that in 1966 Dawson ordered for Bishop four loads of pro- 
duce, 441 lugs of tomatoes on March 30, 1,031 packages of toma- 
toes on April 1, 1,312 packages of tomatoes and eggplant on 
April 15, and 253 cartons of tomatoes on April 21, and that all 
but the April 1 load were paid for by Bishop. The evidence in- 
cludes complainant’s invoice, shipping order and loading manifest 
on each of these four loads. As to the April 1 load, the invoice 
states “Sold to Glenn Dawson;” the shipping order states at the 
top “Ship to Glenn Dawson” and at the bottom “Received by 
Glenn Dawson;” and the load manifest has written at the top 
“Glenn Dawson” and “Jack Bishop” with the latter name stricken 
through. The documents on the other three loads refer to Jack E. 
Bishop Produce except at the bottom of the shipping orders where 
it is stated “Received by Glenn Dawson.” Uribe testified that the 
load of April 1 was originally manifested to Jack Bishop but 
Dawson asked that it be billed to him; that he told Dawson he 
had no account with complainant; and that Dawson replied that 
he and Bishop were one and the same, and he wanted this load 
billed to himself for income tax purposes. 


Bishop testified that the first transaction he had with com- 
plainant was on March 30 when, in a telephone conversation with 
Kent Northcross, complainant’s salesman, he contracted to pur- 
chase from complainant a load of tomatoes; that he ordered his 
truck driver, Everett Powers, to pick up the load and he (Bishop) 
asked Dawson if he would like to go along; and that he received 
and paid for this load. Bishop further testified that Dawson was 
not his employee at that time and his name was never mentioned 
to Northcross. As to the load of April 1, Bishop testified that 
Dawson asked him over the telephone to handle for his account a 
load of tomatoes he (Dawson) had purchased from complain- 
ant. According to Bishop, he contracted to purchase the loads of 
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April 15 and 21 from complainant in telephone conversations 
with Northcross; that Dawson’s only connection with the April 
15 load was that he asked Dawson who was in Nogales at that 
time to look at the tomatoes and express his opinion as to their 
quality and condition; and that Dawson was only the truck driver 
on the April 21 load. 


Dawson testified that he was a driver on the truck which went 
to Nogales to pick up the March 30 load; that he stayed in Nogales 
and the next day he contracted with Northcross to purchase the 
truckload of tomatoes involved herein; that he called Bishop and 
said he was shipping the tomatoes to Bishop on a consignment 
basis; that Northcross made out the shipping manifest in Bishop’s 
name and he told Northcross “Kent these tomatoes are so bad, 
instead of sending them to Jack, just put my name on the bill.” 
Dawson further testified that he was not a partner, employee or 
agent of Bishop at this time and that he never told Northcross 
that he and Bishop were the same or that the load was to be 
billed to him (Dawson) for tax purposes. 


There is no evidence that Dawson was a partner or even a full 
time employee of Bishop at the time involved herein. Complainant 
contends in its brief, in effect, that Dawson had actual or ap- 
parent authority to purchase the April 1 load for Bishop and, 
therefore, the latter respondent is liable as principal for the pur- 
chase price. Complainant had the burden of proving this conten- 
tion by a preponderance of the evidence. In this connection, the 
Restatement, Agency (1958) provides as follows: 


“$7. Authority: Authority is the power of the agent to affect 
the legal relations of the principal by acts done in accordance 
with the principal’s manifestations of consent to him. 


“88. Apparent Authority: Apparent authority is the power 
to affect the legal relations of another person by transactions 
with third persons, professedly as agent for the other, 
arising from and in accordance with the other’s manifesta- 
tions to such third persons.” 


Complainant contends that actual authority here is inferred 
from the fact that when Bishop paid complainant for the April 
15 load he deducted brokerage due Dawson on the April 1 load 
of 10 cents per lug or a total of $103.10. However, Bishop testifi- 
ed that Northcross told him this brokerage was due Dawson 
from complainant on the April 1 load, and to deduct it from the 
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invoice on the April 15 load and pay it to Dawson. Complainant 
also contends that there is an inference of actual authority from 
the fact that neither respondent was able to produce a copy of 
the accounting claimed to have been rendered by Bishop to Daw- 
son on the April 1 load. According to the testimony of respond- 
ents, an accounting was rendered by Bishop to Dawson, together 
with the net proceeds of approximately $1,563. This testimony 
is supported to some extent by the report of investigation which 
disclosed that payments totaling $2,920 were made by Bishop to 
Dawson between March and June 1966. It is concluded that com- 
plainant has failed to sustain the burden of proving by a pre- 
ponderance of the evidence that Bishop authorized Dawson to 
purchase the April 1 load for Bishop’s account. 


The next question is whether Dawson had apparent authority 
to purchase the April 1 load for Bishop’s account. The fact that 
Dawson may have said or indicated he had authority to purchase 
this load for Bishop standing alone is not enough. The apparent 
authority for which the principal may be liable must be traceable 
to him, and cannot be established by the words or conduct of the 
agent. Litchfield v. Green, 43 Ariz. 309, 33 P 2d. 290 (1934); 
Quality Potato Sales, Inc. v. M. P. Clark, Inc. and Gerard J. Al- 
bert, Inc., 21 A.D. 380, 647; R. F. Fleischer & Co. v. Ernest E. 
Fadler Co., 6 A.D. 357. Nor did the fact that Dawson receipted 
for the March 30 load create any apparent authority to purchase 
tomatoes for Bishop. According to Bishop, the truck driver ordi- 
narily signs for produce received at shipping point. Furthermore, 
Dawson is not shown on the invoice for this load as broker in the 


space provided for that purpose. Such omission is consistent with 
Bishop’s testimony that he purchased the March 30 load over the 
telephone from Northcross. Complainant did not call Northcross 


as a witness to refute this testimony. Complainant does not con- 
tend that it had any contact with Dawson prior to the March 


30 load. Upon a careful examination of the evidence, we conclude 
that complainant has failed to sustain the burden-of proving that 
Dawson had apparent authority to purchase the April 1 load for 
Bishop’s account. 


The foregoing conclusions are in keeping with those of the 
presiding officer who had the opportunity to observe the de- 
meanor of the witnesses at the oral hearing. Accordingly, the 
complaint as to respondent Bishop should be dismissed. 

The failure of Dawson to file an answer to the formal com- 


plaint constitutes an admission of the facts alleged in the com- 
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plaint (7 CFR 47.8(c)). One of these allegations is that Daw- 
son was not licensed under the act on April 1 but was subject to 
license. The report of investigation states that Dawson was not 
licensed under the act at the time of the April 1 transaction but 
that Dawson admitted to the Department investigator he was 
operating as a buying broker at that time in the Nogales area. It 
is concluded that Dawson was subject to license under the act at 
the time of the transaction involved herein. 


Since Dawson admittedly purchased the April 1 load for his 
own account and accepted such load, he is liable for the agreed 
purchase price. The failure of Dawson to pay to complainant the 
purchase price of $3,383.30 is in violation of section 2 of the act. 
Reparation should be awarded complainant in that amount with 
interest. 


ORDER 


Within 30 days from the date of this order, respondent Glenn 
Morris Dawson shall pay to complainant, as reparation, $3,383.30, 
with interest thereon at the rate of 6 percent per annum from 
May 1, 1966, until paid. 


The complaint as to respondent Jack E. Bishop Produce is 
hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 11,873) 


PAUL SIEMERS v. CHILD BROTHERS, INC. PACA Docket No. 2-788. 
Decided June 28, 1968. 


Disputed amount paid 


Decision by Thomas J. Flavin, Judicial Officer 


DISMISSAL AS TO DISPUTED AMOUNT 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on April 3, 1968, for the payment by respond- 


ent to complainant of the undisputed amount of $2,914.15, leav- 
ing for subsequent determination respondent’s liability for the 
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disputed amount of $1,248.92. By letter of June 18, 1968, com- 
plainant notified the Department that on or about December 20, 


1967, complainant received a payment from respondent in the 


amount of $1,248.92. Since this is the amount of the disputed 
balance referred to in our prior order, the complaint as to this 
portion of complainant’s claim is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 11,874) 


PERRINE TOMATO GROWERS v. W. BAHAKEL. PACA Docket No. 
2-701. Decided June 28, 1968. 


Acceptance—Liability—Collateral agreement not established 


Where respondent purchased and accepted shipment of lettuce and failed to 
establish collateral agreement or losses in connection with other alleged 
transactions, respondent liable for purchase price of produce accepted. 

Complainant pro se. 

Izas Bahakel, Birmingham, Ala., for respondent. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant requests an 


award of reparation against respondent in the amount of $884.50 
in connection with a transaction in interstate commerce involving 
the sale of 336 cartons of tomatoes. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, who filed an answer and 
counterclaim thereto, denying liability to complainant and al- 
leging, in effect, that complainant was indebted to respondent in 
the sum of $237 in connection with transactions, separate and 
apart from that set forth in the formal complaint, involving the 
sale of two lots of tomatoes to respondent by complainant, which 
shipments failed to meet contract requirements. Respondent filed 
a reply to the counterclaim, wherein it denied that the tomatoes 
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which formed the basis of the counterclaim were purchased from 
it (complainant) by respondent. 


Since the amount claimed as damages herein, either in the 
formal complaint or in the counterclaim, does not exceed $1,500, 
the shortened procedure provided in section 47.20 of the rules of 


practice (7 CFR 47.20) is applicable. Pursuant to this procedure 


complainant and respondent were given the opportunity, respec- 
tively, to file an opening and an answering statement, but neither 
did so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Perrine Tomato Growers, is an association 
whose address is P. O. Box 669, Perrine, Florida. At the time of 
the transaction involved herein, complainant was licensed under 


the act. 


2. Respondent is an individual, William Bahakel, doing busi- 
ness as W. Bahakel, whose address is 1055 South 31st Street, 
Birmingham, Alabama. At the time of the transaction involved 


herein, respondent was licensed under the act. 


3. On January 31, 1967, in contemplation of movement in inter- 
state commerce, complainant sold to respondent 336 40-pound 
cartons of Florida tomatoes at prices totaling $884.50 at Perrine, 
Florida. Subsequent to such sale, the tomatoes involved herein 
were loaded at Perrine, Florida, into a truck obtained and oper- 
ated by respondent, who received, accepted, and transported same 
to his place of business in Birmingham, Alabama. 


4, No payment has been made to complainant by respondent in 
connection with this transaction. 


5. The formal complaint was filed on September 22, 1967, 
which was within 9 months after the cause of action herein ac- 


crued. 


CONCLUSIONS 

Respondent admits that on January 31, 1967, he purchased 
from complainant the 336 cartons of tomatoes described in the 
formal complaint, at agreed prices totaling $884.50. Respondent 
further admits that he received and accepted the tomatoes, and 
that they met contract requirements. Respondent denies that he 
is liable to complainant for the purchase prices of the tomatoes, 
however, on the ground that complainant, at the time of making 
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the sale on January 31, and as a part of such sales contract, agreed 
to “make good” any damages or losses sustained by respondent in 
connection with two prior loads of tomatoes sold to respondent 
on December 22, 1966, and January 5, 1967, respectively. Re- 
spondent alleges that under this collateral agreement he is en- 
titled to credits totaling $1,121.50 from complainant, which sum 
represents the losses sustained by him in connection with the 
two prior loads of tomatoes. Respondent further alleges that 
such credits not only serve to extinguish his liability of $884.50 
for the tomatoes purchased from complainant on January 31, 
1967, but leave a balance due him from complainant of $237, 
which sum he requests as reparation in his counterclaim. 


A copy of the answer and counterclaim was served upon com- 
plainant, which filed a reply thereto. In the reply complainant 
admitted that it had made the sale of the 336 cartons of tomatoes 
to respondent, as set forth in the complaint. However, it denied 
selling to respondent the “two prior loads” referred to in the 
counterclaim, and stated that these sales had been made by an- 
other—and separate—entity, the Fort Pierce Tomato Growers. 
In support of this assertion, it attaches as exhibits to its reply 
copies of two invoices showing the sale of two lots of tomatoes 


to respondent by Fort Pierce Tomato Growers on December 30, 
1966, and January 5, 1967, respectively. 


Respondent, as the party affirmatively alleging the making of 
the collateral agreement, has the burden of proving such agree- 
ment by a preponderance of the evidence. In reviewing the 
evidence before us, which consists only of the pleadings and the 
report of investigation, we conclude that respondent has failed to 
sustain this burden. But even if our conclusions were otherwise, 
it is our opinion that respondent has failed to establish that he 
sustained any losses in connection with the two loads of tomatoes 
covered by the collateral agreement. Accordingly, we conclude 
that the counterclaim should be dismissed. 


Respondent’s failure to pay to complainant the agreed total of 
the purchase prices of the tomatoes purchased by him (respond- 
ent) on January 31, 1967, is in violation of section 2 of the act, 
for which reparation should be awarded in the sum of $884.50, 
with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $884.50, with interest thereon 


at the rate of 6 percent per annum from March 1, 1967, until 
paid. 


The counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 11,875) 


FLORIDA PLANTERS, INC. v. A. A, DELORENZO & ASSOCIATES, INC. 
PACA Docket No. 2-642. Decided June 28, 1968. 


Material fact—Misrepresentation as to delay in transit—Suitable 
shipping condition 


In f.o.b. transaction containing no agreement as to contract destination 
where respondent made misrepresentations as to delay in transit which 
induced complainant to rescind contract with produce ultimately being 
abandoned, rescission voided, suitable shipping condition warranty not 
applicable because of absence of contract destination and delay and 
temperature, and respondent liable for the purchase price. 


Complainant and respondent pro se. 


George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed seeking reparation in the sum of 
$646.25 in connection with a transaction involving a shipment of 
cabbage in interstate commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of 
the report of investigation was also served upon complainant. 
Respondent filed an answer to the complaint denying any liability 
in connection with the transaction. 


Since the amount involved does not exceed $1,500, the shorten- 
ed procedure provided in the rules of practice (7 CFR 47.20) is 
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applicable. Complainant filed an opening statement. Respondent 
filed an answering statement, and complainant filed a statement 
in reply. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Florida Planters, Inc., is a corporation whose 
address is Drawer 246, Hastings, Florida. 


2. Respondent, A. A. DeLorenzo & Associates, Inc., is a cor- 
poration whose address is P. O. Box 456, Hastings, Florida. At 
the time of the transaction involved herein respondent was 
licensed under the act. 


38. On or about March 1, 1967, in contemplation that the com- 
modity would move in interstate commerce, complainant con- 
tracted with respondent for the sale of one carload of 550 1-3/4 
bushel crates of U.S. No. 1 grade cabbage at a price of $1.17-1/2 
per crate, f.o.b. Hastings, Florida. 


4. The cabbage was loaded by complainant on March 2, 1967, 
and billed out by respondent on the same day, consigned to re- 
spondent with destination ‘Waycross, Ga. for Diversion.” On 


March 4, 1967, respondent diverted the car to Richmond, Vir- 
ginia, with itself as consignee, and on March 7, 1967, respondent 
diverted the car to Maspeth, New York, where it arrived March 
18, 1967. The car was delayed enroute to New York a total of 4 
days, only one of which was due to the fault of the carrier. 


5. The cabbage was federally inspected on arrival in New 
York. The results of this inspection were, in relevant part, as 
follows: 


“Condition of pack: Tight 
“Temperature of product: At doors, top 52° F., bottom 44° F. 


“Quality: Heads hard to firm, mostly firm, fairly well to 
well, mostly fairly well trimmed. Grade defects average 4% 
chiefly damage by seedstalks burst heads, mechanical and 
insect damage. 


“Condition: Fairly fresh, fairly crisp. From 36% to 72% 
average 58% damage including 20% serious damage by yel- 
low to brown discoloration of heads and wrapper leaves. Av- 
erage 1% decay. 


“Grade: Meets quality requirements but fails to grade US 
No. 1 only account condition.” 
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Respondent’s customer rejected the cabbage and notified respond- 
ent the afternoon of March 14, 1967, of the results of the inspec- 
tion report and its rejection. 


6. Complainant was informed by respondent of the results of 
the inspection and of the rejection. Respondent also assured com- 
plainant that the shipment had not been delayed in transit by 
respondent, whereupon complainant instructed respondent to 
have the cabbage released to complainant’s cabbage representa- 
tive in New York City, Al Nagelberg and Company, Inc. Al 
Nagelberg and Company, Inc., after partially unloading and then 
reloading the cabbage, abandoned the shipment to the carrier. No 
payment has been made to complainant on account of the trans- 
action. 


7. The formal complaint was filed July 10, 1967, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


It is complainant’s contention that respondent made misrepre- 
sentations regarding the delay of the cabbage in transit, which 
induced complainant to take the cabbage back after the rejection 
by respondent’s customer. Complainant states that respondent 
notified complainant on the evening of March 13, 1967, that the 
cabbage had arrived in New York and that an inspection had 
been requested due to the condition of the produce. While com- 
plainant was apparently aware that there was delay, it main- 
tains that respondent’s representative stated at this time that 
there had been no delay due to respondent or its consignee. On 
the following day, according to complainant, respondent again 
contacted complainant and reported the results of the inspection 
and at this time respondent again assured complainant that 
none of the delay was attributable to respondent. The respondent 
does not specifically deny these allegations of complainant, but, 
instead alleges that complainant’s position is without foundation 
since the railroad records were immediately made available to 
the complainant and that they disclosed the facts as to delay and 
that therefore complainant took the car back with full knowledge 
of the facts and not due to any misrepresentation or withholding 
of facts. In support of its position, complainant has submitted a 
letter attached to its opening statement from Ken Herring, gen- 
eral agent of Seaboard Coast Line Railroad Company, Palatka, 
Florida, addressed to complainant which states, in part, the fol- 
lowing: 
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“With reference to FHIX 40594, cabbage, shipped from 
Hastings on March 2, 1967, by DeLorenzo & Associates, Inc., 
and released to Florida Planters at Maspeth, New York on 
instructions of DeLorenzo & Associates at 1:55 PM, March 
16, 1967, I could not and did not give you any information 
regarding this car until after 1:55 PM on March 16. Had I 
done so it would have been in violation of Paragraph II, 
Section 15, of the Interstate Commerce Act.” 


We conclude from all of the facts before us that complainant 
agreed to take back the carload of cabbage and, in effect, release 
respondent from liability, as a result of respondent’s misrepre- 
senting the facts concerning responsibility for the delay, or fail- 
ing to disclose material facts it had a duty to disclose. Complain- 
ant is therefore not bound by that agreement. Basil Co. v. Caruso 
Fruit Dist., Inc., 15 A.D. 126 (1956) ; Piazza Co., Inc. v. Harsh- 
field Bros., 18 A.D. 521 (1954). 


It is respondent’s contention that the cabbage was abnormally 
deteriorated on arrival due to complainant’s failure to supply 
cabbage of the quality and grade called for in the contract and 
that complainant thus violated its warranty of suitable shipping 
condition. However, the warranty of suitable shipping condition 
is not applicable in the present case due to the failure of the 
parties to agree to a contract destination. (See Section 46.43 (j) 
of the Regulations; 7 CFR 46.43(j)). In addition the tempera- 
ture of the product, 52° F. top and 44° F. bottom on arrival, 
was abnormal; proper temperature being in the range 32° to 
40° Fit 


Since respondent accepted the cabbage it is liable for the pur- 
chase price of $646.25. Respondent’s failure to pay complainant 
this amount is in violation of section 2 of the act. Reparation 
should be awarded complainant in that amount with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $646.25, with interest thereon 
at the rate of 6 percent per annum from April 1, 1967, until paid. 


Copies hereof shall be served upon the parties. 
1. Protection of Railroad Shipments of Fruits and Vegetables, Agriculture Handbook No. 


195, Market Quality Research Division, Agricifitural Marketing Service, U.S. Department 
of Agriculture. (1961), p. 37. 
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(No. 11,876) 


E. L. KEMpF & SON v. CERTIFIED GROCERS OF ILLINOIS, INC. PACA 
Docket No. 2-679. Decided June 28, 1968. 


Sale by sample—Breach of warranty—Damages 


In sale of peppers by sample, rather than purchase after inspection as alleged 
by complainant, where complainant breached warranty that produce 
conform to sample, respondent’s damages based on difference between 
contract price and average of market quotations less amount realized 
on resale by complainant. Where respondent’s arbitrary action, after 
acceptance, in returning produce without refrigeration resulted in low 
resale price, such price not utilized in determining respondent’s damages. 


Donald G. Kempf, Jr., Chicago, Ill., for complainant. 
Alexander Golbus, Chicago, Ill., for respondent. 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $450 in connection with 
a transaction involving the sale and shipment of a quantity of 
peppers in interstate commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of 
the report of investigation was also served upon complainant. 
Respondent filed an answer to the complaint, denying liability 
and alleging that complainant failed to deliver peppers meeting 
specifications of the contract. 


Since the amount involved herein does not exceed $1500, the 
shortened procedure provided in the Rules of Practice (7 CFR 
47.20) is applicable. Pursuant to such procedure, complainant 
filed an opening statement, respondent filed an answering state- 
ment, and complainant filed a statement in reply. Both parties 
submitted briefs. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Edward Warren 
Kempf and Donald George Kempf, doing business as E. L. Kempf 
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& Son, whose address is 24 South Water Market, Chicago, II- 
linois. 


2. Respondent, Certified Grocers of Illinois, Inc., is a corpora- 


tion whose address is 4800 South Central Avenue, Chicago, II- 
linois. At the time of the transaction involved herein, respondent 
was licensed under the Act. 


3. On or about July 17, 1967, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent 150 
cartons of green peppers, at an agreed price of $4 per carton, 
for a total price of $600, delivered at respondent’s place of busi- 
ness in Chicago, Illinois. The peppers were shipped by Bardin 
Brothers to complainant from Wilson, North Carolina. 


4, On July 17, 1967, complainant shipped 150 cartons of pep- 
pers from its place of business on South Water Market, in a truck 
operated by Fandre Motors, to respondent at 4800 South Central 
Avenue, Chicago. Upon arrival, respondent unloaded the peppers 
and placed them in its warehouse. 


5. On the morning of July 18, 1967, respondent examined the 
peppers in its warehouse and found some decay. Respondent then 
notified complainant that it was returning the peppers, and at 
about 11 a.m. respondent had the same carrier, Fandre Motors, 
transport the peppers to complainant’s place of business at 24 
South Water Market, Chicago. Complainant refused to accept 
the return of the peppers and refused to permit the driver of 
the truck to unload the peppers. 


6. At 1:45 p.m., July 18, 1967, respondent obtained a Federal 
inspection of the peppers while loaded on the truck which was 
parked in front of complainant’s place of business at 24 South 


Water Market. The pertinent part of the report of this inspec- 
tion is as follows: 


“Temperature of product: Rear of truck: Top 60° F., Bot- 
tom 56° F. 


“Quality: Mature, clean, fairly well to well shaped. Prac- 
tically no grade defects. 


“Condition: Mostly firm, fresh, and good green color. From 
8 to 30%, average 18% decay, mostly Bacterial Soft Rot 
affecting the calyxes, some Gray Mold Rot affecting the 


walls, each generally in early stages. 
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“Grade: Meets quality requirements but fails to grade U.S. 
No. 1, 2-3/4 inches minimum, only account of condition.” 


Some time later in the afternoon, after complainant’s place of 


business was closed for the day, the peppers were unloaded on 
complainant’s dock in front of its store, and remained there 
over night. 


7. On the morning of July 19, 1967, when complainant opened 
for business and found the peppers at its door, complainant notifi- 
ed respondent that it was disposing of the peppers for respond- 
ent’s account to minimize damages, and would hold respondent 
liable for any loss sustained. Complainant resold the peppers for 
$150, and seeks to recover from respondent the difference be- 


tween this amount and the original purchase price, or $450. 


8. The formal complaint was filed on October 5, 1967, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


It is undisputed that on the morning of July 17, 1967, respond- 
ent’s Paul Poulos appeared at complainant’s store on South Water 
Market between 7 and 8 a.m., and inquired about green peppers 
which he was interested in buying; that Poulos was shown at 
least one carton of peppers which was opened by complainant 
and dumped out for inspection, and which Poulos found to be of 
good quality and to his satisfaction; and that Poulos then pur- 
chased from complainant on behalf of respondent 150 cartons of 
the peppers, at an agreed price of $4 per carton, complainant to 
assume transportation costs. The peppers in question were trans- 
ported to respondent’s warehouse by Fandre Motors at about 
10 a.m. Respondent’s evidence is to the effect that it unloaded 
the peppers and placed them in its cooler, at its warehouse, which 
was maintained at all times at a temperature of 38° to 40°. It is 
respondent’s contention that on the morning of July 18, it opened 
a number of cartons of peppers and examined them and found 
that practically “all of the said cartons had an extremely large 
amount of decay,” and that thereafter respondent telephoned 
complainant and informed it of respondent’s intent to return the 
peppers to complainant. It is undisputed that the peppers were 
returned to complainant’s place of business, that complainant 
refused to accept the return of the peppers, that a Federal in- 
spection was made of the peppers on the truck parked in front 
of complainant’s place of business, and that after complainant 
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closed for the day, the peppers were unloaded and placed in front 
of complainant’s store. 


It is complainant’s contention that respondent’s agent Paul 
Poulos purchased the peppers after inspection. Respondent, on 
the other hand, insists that it was a purchase by sample, and con- 
tends that the peppers delivered to respondent did not conform 


to the sample. There is insufficient evidence upon which to base 
a conclusion that the term “purchase after inspection,” as de- 


fined in the Regulations, was contemplated or used in the con- 
tract during the negotiations between the parties. In our opinion, 


the evidence supports respondent’s contention that the peppers 


were purchased on the basis of a sample shown to its agent by 


complainant. Complainant’s evidence shows that when Poulos in- 
quired about the price of green peppers, a partner in complain- 
ant’s firm took an unopened carton from the truck, opened it, 
and dumped the contents out for Poulos to see. Complainant 


states that “Mr. Poulos purchased then and there 150 cartons of 


peppers.” This indicates a sale on the basis of the sample dis- 
played, and we so conclude. Under §2-313 of the Uniform Com- 
mercial Code, any sample or model which is made part of the 
basis of the bargain creates an express warranty [by the seller] 


that the whole of the goods shall conform to the sample or model. 


The question for determination at this point is whether com- 
plainant delivered peppers meeting the warranties of the con- 
tract. Respondent’s undisputed evidence that the peppers were 


placed in its cooler at appropriate temperatures over night in- 
dicates that the peppers were properly maintained until the fol- 


lowing morning, when respondent examined a number of car- 
tons and found them to contain a considerable amount of decay. 
The Federal inspection shortly after noon that day showed from 


8 to 30%, with an average of 18% decay, mostly Bacterial Soft 


Rot which affected the calyxes, and some Gray Mold Rot affect- 
ing the walls of the peppers. In view of the decay found in the 
peppers at the time of inspection, we conclude that the peppers 


did not conform to the sample viewed by respondent’s agent at 


the time of purchase, and, therefore, did not meet the warranties 
of the contract. Complainant’s failure to deliver peppers meet- 


ing contract specifications was in violation of Section 2 of the 
Act. 


Respondent accepted the peppers and is, therefore, liable to 


complainant for the contract price thereof, less any damages re- 
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spondent sustained as a result of any breach of the contract by the 
complainant. The measure of respondent’s damage for a breach 
of warranty is the difference between the value the peppers 
would have had if they had meet contract requirements and the 
value of the peppers actually delivered. The burden of proving 
both values rests upon respondent. Respondent has submitted in 
evidence the U.S. Department of Agriculture Market News Re- 


ports at Chicago for Monday, July 17, 1967, the date of sale, 
Tuesday, July 18, and Wednesday, July 19. 


Since the contract price of $4 per carton is in line with the 
market quotations at Chicago for the period in question, we ac- 


cept that price, or a total of $600, as the value the peppers would 


have had if they had been up to contract. According to Market 
News Reports, peppers in ordinary condition sold on July 18 at 
$2.50 to $3. There are no quotations for peppers in ordinary con- 
dition on July 17, the date of purchase, or on July 19, the date the 


peppers were resold by complainant for respondent’s account. 


Under ordinary conditions, we would accept the resale price, 
where the resale is promptly and properly made, as the value 
of the goods delivered. However, the low resale price of $1 per 
carton received by complainant for the peppers was in all prob- 


ability due to a substantial degree to respondent’s action in 


arbitrarily returning the peppers and placing them on the side- 
walk in front of complainant’s place of business, where they re- 
mained over night without refrigeration. Because of this action 
on respondent’s part, we accept the average price at which pep- 


pers in ordinary condition sold on the Chicago market, or $2.75, 


as the value of the peppers delivered to respondent on July 17, 
1967. Thus, the 150 cartons, at $2.75, had a value of $412.50. 
Deducting this value from the $600 value they would have had if 
they had met the terms of the contract, shows respondent’s dam- 


age to be $187.50. When we deduct this damage from the con- 


tract price of $600, we find respondent’s indebtedness to com- 
plainant to be $412.50. Respondent is due a credit of $150, the 
amount received from the resale, which leaves a balance due and 


owing to complainant from respondent of $262.50. Respondent’s 


failure to pay complainant this amount was and is in violation 


of Section 2 of the Act. Complainant should be awarded repara- 
tion in the amount of $262.50, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $262.50, with interest thereon 
at the rate of 6 percent per annum from August 1, 1967, until 


paid. 


Copies of this order shall be served upon the parties. 


(No. 11,877) 


CULVER FARMS v. CHARLES P. SWEENEY Co. PACA Docket No. 
2-579. Decided June 28, 1968. 


Novation—Consignment not voidable—Time of arrival—Dismissal 


In f.o.b. sale transaction where shipments were rerouted in accordance with 
railroad tariff, and complainant authorized disposal on consignment 
because of condition of lettuce on arrival, consignment not voidable 


where no misrepresentation made as to time of arrival, which conformed 
to normal schedule, and complaint dismissed. 


John R. Catlin, Western Growers Asso., Los Angeles, Cal., for complainant. 
Frank Infelise, Jr., Lynn, Mass., for respondent. 
James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $2,188 in connection 
with two shipments of lettuce in interstate commerce. 

Copies of the Department’s report of investigation were served 
upon respondent and complainant’s representative. Respondent 


was also served with a copy of the formal complaint to which he 
filed an answer denying liability and requesting an oral hearing. 


An oral hearing was held at Boston, Massachusetts, on Novem- 
ber 21, 1967, at which respondent was represented by counsel. 


Two witnesses appeared and testified, one for each party. Neither 
party filed a brief. 
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FINDINGS OF FACT 


1. Complainant is a partnership composed of L. Byron Culver, 
Jr., and Edward Irwin McGrew, doing business as Culver Farms, 
whose address is P. O. Box 416, Holtville, California. 


2. Respondent is an individual, Charles P. Sweeney, doing 


business as Charles P. Sweeney Co., whose address is Boston 
Terminal Market, C and Fargo Streets, South Boston, Mas- 
sachusetts. At the time of the transaction involved herein, re- 


spondent was licensed under the act. 


8. On or about February 9, 1967, contemplating shipment in 
interstate commerce, complainant contracted to sell to respondent 
two piggyback vans of lettuce, PFC 152043 and PFC 152045, 


each containing 800 cartons, Culver Farms brand, 2-dozen size, 
at an agreed price of $1.10 per carton, plus vacuum cooling and 


tectrol service charges totaling $428, or a total agreed price of 
$2,188, f.o.b. Holtville, California. The contract, which was nego- 


tiated by a broker, Daniel Brokerage Co., Boston, Massachusetts, 
specified at respondent’s request a positive routing via SP-CB- 
StL-NP-E&L-DH-B&M. 


4. On the evening of February 9, 1967, complainant shipped 


the two vans of lettuce from loading point in the State of Cali- 
fornia to respondent at Boston, Massachusetts, via SP-CB-St. 
Louis-NKP-EL-D&H-B&M. 


5. On February 10, 1967, the Pacific Fruit Express Company 
informed complainant that, under the applicable tariff, the posi- 


tive routing could not be followed and that it would be necessary 
to change the routing to SP-CB-PENN-D&H-B&M. Complainant 
authorized such change and confirmed it in a diversion order is- 


sued February 10, 1967. Complainant did not mail a copy of its 
diversion order to respondent or give notice of any other kind to 
respondent of the change from the positive routing specified in 
the contract. 

6. On February 17, 1967, Gary D. Harney, complainant’s sales 
manager, telephoned respondent and asked whether the two vans 
had arrived. Respondent replied that they had not. 


7. The two vans of lettuce arrived at Boston at 10 a.m. Febru- 
ary 19, 1967. Complainant received notice of arrival the next 
day. 


8. At respondent’s request, a Federal inspection was made of 
the lettuce in van PFC 152043 at the New Haven Railroad Trailer 
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platform in Boston at 9:30 a.m., February 20, 1967. This in- 
spection was restricted to the seven stacks nearest the rear door. 
The certificate shows the temperature of the produce was 37° 
at the top and 36° at the bottom and the condition of the lettuce 
was: “Fresh and crisp. From 3 to 6 heads per carton, average 
18% damage by reddish brown discoloration affecting midribs. 
No decay.” 


9. On February 20, 1967, respondent informed Harney, by 
telephone, that the two vans had arrived that day, that one van 
had been federally inspected and that he was disappointed in the 
lettuce. Respondent read Harney the results of the inspection. 
Harney told respondent to handle the two vans of lettuce for com- 
plainant’s account and it would be unnecessary to have a Fed- 
eral inspection of van PFC 152045. 


10. On February 21, 1967, van PFC 152045 was inspected by 
the National Perishable Inspection Service, Inc., whose certifi- 
cate described the condition of the lettuce as containing an aver- 
age of 27% damage by internal reddish brown discoloration af- 
fecting midribs and head leaves. 


11. On February 21 and 23, 1967, respondent wired complain- 
ant, as follows: 


February 21, 1967 


“SOLD PFC 152043 MOSTLY 1.25 SOME 1.50 FEW HIGH- 
ER WORKING 152045 VERY FEW SALES BEST LET- 
TUCE 2.50 TO 2.75” 


February 28, 1967 


“SOLD PFC 152045 HEAVY 1.00 SOME 1.25 FEW 1.50 
MARKET WEAKER SUPPLIES LIBERAL” 


12. On or about March 8 or 9, 1967, complainant received an 
account sales from respondent which showed net proceeds of 
$66.05 upon resale of car PFC 1520438, and a deficit of $76.53 
upon resale of car PFC 152045, or a net deficit of $10.48 on both 
cars. 


18. On March 13, 1967, complainant wired the broker, Daniel 
Brokerage Co., as follows: 


“UPON STUDYING ACCOUNTING RECEIVED ON OUR 
FILE 116 FLAT CAR TTX 301619 VANS PFC 152043 
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PFC 152045 NOTICED DELAY IN ARRIVAL. WE MUST 
INSIST ON FULL FOB INVOICE FROM SWEENEY.” 


14. The formal complaint was filed June 27, 1967, which was 
within 9 months after accrual of the alleged cause of action here- 
in. 


CONCLUSIONS 


Complainant alleged and respondent admitted the contract of 
sale of the two vans of lettuce as set forth in Finding of Fact 3. 
Complainant alleged that the lettuce shipped was in accordance 
with the contract and that respondent accepted the lettuce on 
arrival but failed to pay the purchase price. Respondent denied 
these allegations and alleged that the lettuce was not in suitable 
shipping condition and that complainant, when informed of the 
condition of the lettuce, authorized respondent to dispose of the 
lettuce for complainant’s account. 


The evidence here shows that on Friday, February 17, 1967, 
complainant’s sales manager, Gary Harney, telephoned respondent 
to find out whether the two vans of lettuce had arrived and was 
informed that they had not. Respondent testified that on Mon- 
day morning, February 20, he called Harney and told him the 
vans had arrived that morning too late for market and he was 
disappointed with the condition of the lettuce; that he read the 
Federal inspection results on PFC 152043 to Harney; and that 
Harney told him to sell the two vans of lettuce for complainant’s 
account. According to respondent, in the course of this telephone 
conversation Harney advised him it would be unnecessary to 
have a Federal inspection made of the second van since the lettuce 
in both vans were out of the same lot. 


Harney admitted receiving respondent’s account sales on March 
8 or 9, 1967, but testified that it was not until March 13 when 
he noticed the Federal inspection of PFC 152043 was made on 
February 20, having assumed all the while that the vans had 
probably arrived in Boston on Friday evening, February 17. 
While acknowledging that in their telephone conversation of 
February 20, he instructed respondent to handle the lettuce for 
complainant after being advised of the Federal inspection find- 
ings, Harney denied that respondent told him the vans had ar- 
rived on February 20. Harney testified that he made no inquiry 
as to the time of arrival. Harney could not remember whether 
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he had told respondent there would be no need for a Federal in- 
spection of the second van, PFC 152045. 


Complainant contends that it is not bound by the new contract 
of consignment because it was not advised by respondent that 
the vans had arrived on February 20.1 Complainant’s argument 
here is that the normal time in transit between Holtville and 
Boston is eight days; that it assumed the vans had arrived the 
night of February 17; and that, if it had been informed of the 
time of arrival, it would not have authorized respondent to handle 
the vans for complainant’s account because of the delay in transit. 


Complainant’s contention is based upon two premises, delay in 
arrival and failure of respondent to advise it of the date of ar- 
rival. The evidence is not sufficient, in our opinion, to support 
the first premise. Harney testified that the normal time in transit 
is eight days between Holtville and Boston. Respondent testified 
that the routing specified was the one he ordinarily uses for car- 
load shipments and most cars arrived in nine days; and that he 
did not usually purchase piggyback shipments and did not know 
whether the specified routing was proper for such shipments. 
According to Harney, the Pacific Fruit Express Company tele- 
phoned him on February 10 and said that the route specified 
was improper under the applicable railroad tariff and would have 
to be changed, and that this was done. The report of investiga- 
tion includes a letter to respondent from the Pacific Fruit Ex- 
press Company dated April 25, 1967, stating that the vans ar- 
rived at Boston at 10 a.m., February 19 “which is average 
schedule via this routing.” 


Aside from the matter of delay, however, Harney’s testimony 
that he had no knowledge of the actual. time of arrival is not 
convincing. Since Harney had evinced interest on February 17 
in the time of arrival of the vans and knew that they had not ar- 
rived at that time, it is difficult for us to believe that he would 
have authorized respondent on February 20 to handle the vans 
on consignment without first satisfying himself as to the time of 
arrival. Taking into consideration all of the facts and circum- 
stances, we accept respondent’s testimony that he told Harney 


1. Throughout this proceeding, the parties speak of the vans as arriving at Boston on 
February 20. However, a letter to respondent from the Pacific Fruit Express Company 
dated April 25, 1967, states that the vans arrived and were grounded at Boston at 10 a.m., 
February 19. Since that day was a Sunday, it is probable that respondent did not receive 
notice of arrival from the carrier until the next day and, therefore, the parties have refer- 
ence to the date the vans first became available to respendent for inspection. 
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on February 20 that the two vans had arrived that morning. It 
is also concluded that Harney told respondent it would not be 
necessary to have a Federal inspection made of the second van. 
In expressing these conclusions, we find them to be similar to 
those reached by the presiding officer who had an opportunity 
to observe the demeanor of both witnesses at the time of their 
testimony under oath. Great Western Food Distributors v. Bran- 
non, 201 F. (2d) 476 (7th Cir. 1953) ; Murlas Brothers Company 
v. Zambito Brothers, 17 A.D. 338 (1958); J. Kallish & Sons v. 
Jarosz Produce Farms, Inc., 26 A.D. 1285 (1967). 


The new contract of consignment entered into by the parties 
superseded the original contract of sale. Consequently, respond- 
ent’s contention that complainant breached the warranty of suit- 
able shipping condition and other contentions of the parties aris- 
ing out of the original contract of sale are no longer relevant to 
this proceeding and will not be discussed. 


The evidence shows that respondent resold the lettuce prompt- 
ly and for the best prices obtainable. His accounting to com- 
plainant was timely made and showed a net deficit of $10.48 on 
the two loads. Accordingly, the complaint should be dismissed. 
Respondent did not request reparation for the deficit. 


ORDER 
The complaint is dismissed. 


Copies hereof shall be served upon the parties. 


(No. 11,878) 


COONEY & KORSHAK, INC. v. R AND B ONION Co. PACA Docket 
No. 2-703. Decided June 28, 1968. 


Second tender of payment 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an interim order was issued May 21, 1968, wherein the proceed- 
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ing was held in abeyance to enable respondent to pay complain- 
ant a sum which respondent had previously tendered to complain- 
ant. It appears that such payment has been made. According- 
ly, the complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 11,879) 


In re FELIX A. BIGGI, d/b/a FAB PRODUCE COMPANY. PACA Doc- 
ket No. 2-850. Decided June 28, 1968. 


Failure to pay—Publication of facts 


Respondent’s failure to pay promptly and in full for numerous lots of perish- 
able agricultural commodities constitute repeated and flagrant violations 
of the act for which the facts and circumstances thereof shall be pub- 
lished. As respondent’s license terminated prior to institution of this 
proceeding, suspension or revocation thereof is not ordered. 


Thomas J. Donnelly for complainant. 
Maz H. Margolis, San Francisco, Cal., for respondent. 
John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed April 9, 1968 by the Director, 
Fruit and Vegetable Division, Consumer and Marketing Service, 
United States Department of Agriculture. It is alleged in the 
complaint that respondent repeatedly and flagrantly violated sec- 
tion 2 of the act (7 U.S.C. 499b) by failing to make payment 
promptly and in full of the agreed purchase prices of numerous 
shipments of perishable agricultural commodities purchased and 
received in interstate commerce. A copy of the complaint and a 
copy of the rules of practice were served upon respondent April 
26, 1968. 


On May 2, 1968, respondent filed an answer in which he ad- 
mitted the material allegations of the complaint but denied, in 
effect, that he repeatedly and flagrantly violated the act. The 
matter was referred to John Curry, Hearing Examiner, Office 
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of Hearing Examiners, United States Department of Agriculture, 
for the preparation of a report without further investigation or 
hearing pursuant to section 47.30 (c) of the rules of practice (7 
CFR 47.30 (c)). On June 13, 1968, the hearing examiner filed a 
report containing proposed findings of fact and conclusions and 
recommending that respondent be found to have violated the act 
as charged and that the facts with respect to respondent’s viola- 
tions of the act found therein be published. Respondent filed ex- 
ceptions to the hearing examiner’s report. 


FINDINGS OF FACT 


1. Respondent, Felix A. Biggi, is an individual doing business 
as FAB Produce Company, whose address at all times material 
herein was 1940 Jerrold Avenue, San Francisco, California. 


2. Pursuant to the licensing provisions of the act, license No. 
207818 was issued to respondent April 27, 1965, and terminated 
April 27, 1967, due to respondent’s failure to renew it. 


3. During the period December 2, 1966 through March 7, 1967, 
respondent purchased and received 100 lots of perishable agricul- 
tural commodities in interstate commerce from 12 vendors at 


agreed purchase prices, accepted each lot without complaint, but 
failed to make payment promptly and in full of the agreed pur- 
chase prices in the total amount of $52,157.35. Default repara- 
tion awards were issued in favor of 3 of such vendors and remain 
unpaid. 


4. On or about February 23, 1968, by notice in writing, re- 
spondent was afforded the opportunity to demonstrate or achieve 
compliance with all lawful requirements of the act relating to 
the transactions referred to in the Findings of Fact. Respondent 
has failed to do so. 


CONCLUSIONS 


Respondent’s failures to pay promptly and in full for numerous 
lots of perishable agricultural commodities purchased, received 
and accepted in interstate commerce, as set forth in Finding of 
Fact 3, constitute repeated and flagrant violations of section 2 
of the act. See, e.g., In re Louis Zwick & Son, 25 A.D. 90, 257 
(1966), affirmed 373 F.2d 110 (2d Cir. 1967), cert. denied 389 
U.S. 835 (1967). We have no alternative but so to conclude. In re 
Louis Zwick & Son, supra at pp. 109-110. As respondent’s license 
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terminated prior to the institution of this proceeding, the suspen- 
sion or revocation thereof was not requested by complainant and 
should not be ordered herein. However, the facts and circum- 
stances of the violations found herein should be published pursu- 
ant to section 8 (a) of the act (7 U.S.C. 499h (a)). Cf. In re 
Kelly & Weatherington, Inc., 23 A.D. 715 (1964); In re William 
Stuart Higgason, d/b/a Bill Higgason, 23 A.D. 1426 (1964). 


ORDER 


Effective on the 11th day after the date hereof, the facts and 
circumstances herein shall be published. 


Copies hereof shall be served upon the parties. 


ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 


(No. 11,880) 


R. L. FURR v. PETE PAPPAS & SONS, INC. PACA Docket No. 2- 
585. Order issued June 28, 1968. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 11,881) 


ALBIN P. CRUTCHFIELD v. FOUR STATE PRODUCE SERVICE. PACA 
Docket No. 2-867. Reparation of $2,328.37 with 6 percent 
interest from December 1, 1967, awarded complainant against 
respondent in order issued June 4, 1968. 


(No. 11,882) 


HIGH & MIGHTY FARMS, INC. v. CENTRAL SALES Co., INC. PACA 
Docket No. 2-885. Reparation of $3,675.35 with 6 percent 
interest from February 1, 1968, awarded complainant against 
respondent in order issued June 4, 1968. 
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(No. 11,883) 


ADAMS BROTHERS PRODUCE Co., INC. v. TATUM PRODUCE, INC. 
PACA Docket No. 2-901. Reparation of $376.75 with 6 per- 
cent interest from September 1, 1967, awarded complainant 
against respondent in order issued June 5, 1968. 


(No. 11,884) 


FRANK FINE COMPANY v. LESTER GUTHRIE Co., INC. PACA Doc- 
ket No. 2-902. Reparation of $2,332.95 with 6 percent inter- 
est from July 1, 1967, awarded complainant against respond- 
ent in order issued June 5, 1968. 


(No. 11,885) 


MURPHY TOMATO Co., INC. v. BELLAIRE PRODUCE Co. PACA Doc- 
ket No. 2-904. Reparation of $10,840.10 with 6 percent inter- 
est from August 1, 1967, awarded complainant against re- 
spondent in order issued June 7, 1968. 


(No. 11,886) 


GRAND MARIE VEGETABLE PRODUCERS COOPERATIVE, INC. v. CON- 
TINENTAL FREIGHTWAYS INTERNATIONAL, INC. PACA Docket 
No. 2-906. Reparation of $3,081.50 with 6 percent interest 
from September 1, 1967, awarded complainant against re- 
spondent in order issued June 11, 1968. 


(No. 11,887) 


AUSTIN WHIGHAM PRODUCE v. BUDDY TILLMAN. PACA Docket 
No. 2-913. Reparation of $1,037.50 with 6 percent interest 
from November 1, 1967, awarded complainant against re- 
spondent in order issued June 13, 1968. 


(No. 11,888) 


W. D. CLAss & SON v. MEL KOPPELMAN Co. PACA Docket No. 
2-909. Reparation of $3,504.15 with 6 percent interest from 
February 1, 1968, awarded complainant against respondent 
in order issued June 13, 1968. 





PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 27 A.D. 814 


(No. 11,889) 


BOSTON TOMATO Co., INC. v. R. I. TOMATO Co. PACA Docket 
No. 2-917. Reparation of $1,754.50 with 6 percent interest 
from January 1, 1968, awarded complainant against respond- 
ent in order issued June 14, 1968. 


(No. 11,890) 


B. D. (BuD) Epwarps v. C. J. Coon. PACA Docket No. 2-914. 
Reparation of $150 with 6 percent interest from July 1, 1967, 


awarded complainant against respondent in order issued 
June 14, 1968. 


(No. 11,891) 


GRIFFIN & BRAND OF MCALLEN, INC. v. JACK KIRBY PRODUCE 
COMPANY. PACA Docket No. 2-915. Reparation of $1,672.50 


with 6 percent interest from March 1, 1968, awarded com- 
plainant against respondent in order issued June 14, 1968. 


(No. 11,892) 


J. C. WATSON COMPANY v. REESE SALES COMPANY. PACA Docket 
No. 2-916. Reparation of $4,449.80 with 6 percent interest 


from December 1, 1967, awarded complainant against re- 
spondent in order issued June 14, 1968. 


(No. 11,893) 


BUSHMAN GROWERS SALES, INC. v. MIDWEST FARMS, INC. PACA 
Docket No, 2-924. Reparation of $1,701.50 with 6 percent 


interest from October 1, 1967, awarded complainant against 
respondent in order issued June 19, 1968. 


(No. 11,894) 


HEIDEMA BrRoOs., INC. v. LEO TILLMAN PRODUCE Co. PACA Docket 
No. 2-918. Reparation of $2,341.45 with 6 percent interest 


from December 1, 1967, awarded complainant against re- 
spondent in order issued June 13, 1968. 





MISCELLANEOUS 
Cite as 27 A.D. 815 


(No. 11,895) 


DELAWARE PRODUCE GROWERS, INC. v. RAFAEL MALDONADO. PACA 
Docket No. 2-925. Reparation of $1,077.50 with 6 percent 
interest from November 1, 1967, awarded complainant 
against respondent in order issued June 17, 1968. 


(No. 11,896) 


ForREST C1Ity-WEINGART PRODUCE Co. v. BILL RECUPERO. PACA 
Docket No. 2-922. Reparation of $308.65 with 6 percent in- 


terest from April 1, 1967, awarded complainant against re- 
spondent in order issued June 17, 1968. 


(No. 11,897) 


GRASSO BROS. v. INDEPENDENT FRUIT DISTRIBUTORS, INC. PACA 
Docket No. 2-926. Reparation of $770.04 with 6 percent in- 


terest from September 1, 1967, awarded complainant against 
respondent in order issued June 17, 1968. 


(No. 11,898) 


J. F. SANSON & Sons COMPANY, THE v. BILL REcUPERO. PACA 


Docket No. 2-923. Reparation of $588.05 with 6 percent in- 
terest from May 1, 1967, awarded complainant against re- 
spondent in order issued June 17, 1968. 


(No. 11,899) 


M-T DEASE FARMS v. GREAT LAKES PACKING Co. PACA Docket 
No. 2-928. Reparation of $1,217 with 6 percent interest from 


January 1, 1968, awarded complainant against respondent 
in order issued June 17, 1968. 


(No. 11,900) 


CALIFORNIA FRUIT EXCHANGE v. JACK KIRBY PRODUCE Co. PACA 
Docket No. 2-930. Reparation of $3,081.25 with 6 percent in- 


terest from December 1, 1967, awarded complainant against 
respondent in order issued June 21, 1968. 





PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 27 A.D. 816 


(No. 11,901) 


CRANE, ALBERT H. v. DAVE WOLKOV. PACA Docket No. 2-939. Re- 


paration of $311.10 with 6 percent interest from December 
1, 1967, awarded complainant against respondent in order 
issued June 25, 1968. 


(No. 11,902) 


JOE PHILLIPS, INC. v. H. S. GooDWIN. PACA Docket No. 2-927. 
Reparation of $3,171.50 with 6 percent interest from August 
1, 1967, awarded complainant against respondent in order 


issued June 25, 1968. 


(No. 11,903) 


Six L’s PACKING COMPANY, INC. v. NORMAN’S PRODUCE. PACA 
Docket No. 2-938. Reparation of $1,491.50 with 6 percent in- 
terest from February 1, 1968, awarded complainant against 


respondent in order issued June 25, 1968. 


(No. 11,904) 


BUSHMAN GROWERS SALES, INC. v. LEO TILLMAN PRODUCE Co. 
PACA Docket No. 2-940. Reparation of $655.01 with 6 per- 


cent interest from October 1, 1967, awarded complainant 
against respondent in order issued June 26, 1968. 


(No. 11,905) 


SENINI ARIZONA, INC. v. MOORE & REESE PRODUCE Co. INC. PACA 
Docket No. 2-941. Reparation of $4,212 with 6 percent in- 


terest from February 1, 1968, awarded complainant against 
respondent in order issued June 26, 1968. 


(No. 11,906) 


GRAMMER ORCHARDS v. JACK KIRBY PRODUCE Co. PACA Docket 
No. 2-929. Reparation of $3,897.50 with 6 percent interest 


from February 1, 1968, awarded complainant against re- 
spondent in order issued June 27, 1968. 





MISCELLANEOUS 
Cite as 27 A.D. 817 


(No. 11,907) 


BATTAGLIA FRUIT COMPANY, INC. v. JACK KIRBY PRODUCE Co. 
PACA Docket No. 2-942. Reparation of $4,400 with 6 per- 


cent interest from February 1, 1968, awarded complainant 
against respondent in order issued June 28, 1968. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 


(No. 11,908) 


D. M. STEELE & SON, INC. v. QUALITY SEAFOODS, INC. PACA Doc- 
ket No. 2-874. Stay order issued June 13, 1968. 
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AGRICULTURAL MARKETING AGREEMENT ACT, 1937 
ORDER CONSTRUCTION 
Plants subject to other Federal orders section . 


ORDERS 


Applicability of one order over another 


Dual full regulation . 


PETITION 
Withdrawal of ......... 


PLANTS SUBJECT TO OTHER FEDERAL ORDERS 


Construction of regulation 


RECONSIDERATION 


Petition for, dismissed . 
WITHDRAWAL OF PETITION 
By stipulation of parties or consent 
PACKERS AND STOCKYARDS ACT, 1921 


ACCOUNTS OF SALE OR PURCHASE 


Untrue or incomplete ......................0... 
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Insufficient funds consignment proceeds checks .... 698, 715 


CONSIGNED LIVESTOCK 
Sales to employees . 


DAMAGES 


Increased price resulting from failure to follow 
instructions 
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Packers and Stockyards Act, 1921—Cont’d 


DEALER 
Failure to establish 


DISMISSAL 
Lack of jurisdiction 


INSOLVENCY 
Cease and desist from operating while insolvent 


Suspension of registration while insolvent . 


INVOICES 


False or incorrect 


JURISDICTION 
Dealer, failure to establish 


MARKET AGENCY 
Failure to follow instructions 
False or incorrect invoices 


Insolvency ... 


Insufficient funds consignment proceeds checks .......... 


Maintenance of shippers proceeds account .. 
Misuse of shippers proceeds ............... 

Order to purchase from ranchers 

Records, full description 

Selling consigned livestock to employees 
Unauthorized checks drawn on shippers proceeds 
Untrue or incomplete accounts of sale ............ 


Untrue or incomplete scale tickets 


PACKER 
Cease and desist from failing to pay 


Cease and desist from failing to pay when due 


PURCHASE ON ORDER 


Conformance with order 


Page 
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698 

. 698, 715 

. 698, 715 
698, 715, 719 
698, 715, 719 
. Tan 

698 

698 

715 





820 SUBJECT INDEX OF AGRI. DECISIONS, JUNE 1968 27 A.D. 


Packers and Stockyards Act, 1921—Cont’d 
Page 
PURCHASE PRICE 


Cease and desist from failing to pay 709, 715, 723, 725, 729 


Cease and desist from failing to pay when due ............. 709, 715, 723, 
725, 729 


RATES AND CHARGES 
Continuation of 
Dismissal of proceeding . 
Publication not necessary 
RECONSIDERATION 


Petition for, dismissed 


RECORDS 


Full description 


SCALE TICKETS 


Untrue or incomplete 


SHIPPERS PROCEEDS 


Maintenance of account ett aS thine 698, 715, 


Misuse of Slane sicantopnp vitae srsiin’ices'aplen TNNEES Py 


Unauthorized checks drawn OM ............:.cccccessessessessessereesseees ; 


SHRINK 


Excessive shrink not established 


STAY ORDER 
Pending court appeal 


SUPPLEMENTAL ORDER 


Effective date of suspension 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
ACCEPTANCE 
By diversion 
Liability for purchase price 


ADVANCE 


Of anticipated consignment proceeds .............................. 
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Perishable Agricultural Commodities Act, 1930—Cont’d 


AGENCY 
Failure to establish .... 


AGENT 
Apparent authority, not established 
Breach of fiduciary duty 
Diversion of consignment without permission 


Failure to disclose ownership 


BROKER 
Failure to disclose ownership interest in seller ................ .- 182 


Failure to issue memorandum of sale ..... 738, 740, 742, 744, 
746, 748 


Suspension of license ................. 738, 740, 742, 744, 746, 748 


COLLATERAL AGREEMENT 


Failure to establish 


CONSIGNMENT 
Advance of anticipated proceeds . 
Established 
Failure to disclose broker’s interest ........ 
Guaranteed price voidable 
Liability only for proceeds actually received ........ 
I I das ait oka sen saconscvescnr cess 
Not voidable 
Unauthorized diversion .................... 


Voidable 


CONTRACT 
Breach as to maturity 
Of purchase and sale, not established . 
Sale by sample 


Sale or consignment ........... kateohbap ioe 


CONTRACT DESTINATION 
Failure to establish .... 
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Perishable Agricultural Commodities Act, 1930—Cont’d 
Page 
COUNTERCLAIM 


Failure to establish collateral agreement ........ 792 


CREDIBILITY OF WITNESSES 
Demeanor ....... eee eae ; 766, 786, 804 
Presiding Officer Preece 766, 786, 804 
DAMAGES 
Arbitrary action resulting in low resale price 
Average of price range utilized 
Breach as to maturity 


Breach of warranty in sale by sample 


DELAY IN ARRIVAL 
Failure to establish . 


DELAY IN DELIVERY 


Shipping instructions 


DELAY IN TRANSIT 
Misrepresentation as to 


Refrigeration breakdown 


DELIVERED SALE 
Established ... 


DELIVERY 


Shipping instructions . 


DISPUTED AMOUNT 
Payment of 


DIVERSION 


Of consignment, not authorized 


DUMPING 
Lateness of 
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Page 
EVIDENCE 


Unsigned document. .....................000.. eagnesuse ... 750 


FAILURE TO ISSUE MEMORANDUM OF SALE 
Suspension of license ..................000..... 738, 740, 742, 744, 746, 748 


FAILURE TO PAY (DISCIPLINARY) 
Publication of facts .... 


Purchase price 


Revocation of license ... 


FAILURE TO PAY PROMPTLY (DISCIPLINARY) 
Publication of facts . 
Purchase price .... 


Revocation of license 


FIDUCIARY DUTY 
Breach of 
Of commission merchant .. 


Unauthorized diversion of consignment 


F.0.B. TRANSACTION 
Suitable shipping condition not applicable 


Track inspection and acceptance 


GRADE SPECIFICATIONS 
Failure to establish 
Lettuce 


Nectarines . 
GUARANTY 
Of price in consignment, voidable 
INSPECTION 
Opportunity for full and complete 
Remoteness of 


Track inspection and acceptance 


Withholding results of .....0..........000000.... 
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Perishable Agricultural Commodities Act, 1930—Cont’d 
LETTUCE 
Discoloration . 
Refrigeration breakdown 
LICENSE 
Revocation of 


Suspension of 


LOADING 


Manner of ..... 


MARKET VALUE 
Average of price range 


Consignment 
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MATERIAL FACT 


Failure to disclose 


Misrepresentation as to transit delay 


Withholding inspection results 


MATURITY 


Watermelons . 


MEMORANDUM OF SALE 


Failure to issue 738, 740, 742, 744, 746, 
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Breach of .. 
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As to transit delay 
Failure to disclose material fact 


Of material fact . 


Withholding inspection results 
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Failure to establish .... 


REPEATED AND FLAGRANT VIOLATIONS 
Failure to issue memorandum of sale 738, 740, 742, 744, 746, 


Failure to pay .... 775, 


Failure to pay promptly 775, 
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Publication of facts 
Revocation of license 


Suspension of license 738, 740, 742, 744, 746, 
RESALE 


Low proceeds due to arbitrary action 
SALE 


By sample, established 


SHIPPING INSTRUCTIONS 


Corrected bill of lading 
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